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BUREAUCRATIZATION AND BALKANIZATION: THE 
ORIGINS AND EFFECTS OF DECISION-MAKING 
NORMS IN THE FEDERAL APPELLATE COURTS 

Stefanie A. Lindquist *  

 

“[The] thirteen federal courts of appeals function at times as 
separate sovereignties.” —Judge Joseph F. Weis, Jr. 1 

“The constant struggle of the modern intermediate ap pellate 
court is to maintain the values of appeal in the fa ce of overloaded 
dockets.” —Professor John B. Oakley 2 

The United States Courts of Appeals perform a criti cal function 
within the federal judicial system by providing lit igants with an 
appeal as of right from decisions rendered in distr ict courts and 
administrative agencies. Moreover, they also serve as policy mak-
ers in the federal system as the “vast bulk of rele vant precedents 
governing most federal court litigation comes not f rom the Su-
preme Court, but rather from the United States Cour ts of Ap-
peals.”3 Indeed, given the Supreme Court’s limited docket, the 
circuit courts constitute the court of last resort in the federal sys-
tem for the vast majority of appeals. The circuit c ourts’ effective 
performance of these functions thus constitutes an essential ele-
ment in support of the rule of law. It is no surpri se then that 
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 1.  Joseph F. Weis, Jr., Disconnecting the Overloaded Circuits—A Plug for a Unified 
Court of Appeals , 39 ST. LOUIS U.  L.J. 455, 458 (1995). 
 2.  John B. Oakley, The Screening of Appeals: The Ninth Circuit’s Exper ience in the 
Eighties and Innovations for the Nineties , 1991 BYU  L.  REV . 859, 871. 
 3. Maxwell L. Stearns, Appellate Courts Inside and Out , 101 M ICH . L.  REV . 1764, 
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much academic and political attention has focused i n recent years 
on whether burgeoning caseloads have compromised th e admini-
stration of justice within these courts, and more s pecifically, on 
whether the Ninth Circuit has become “too large” to  administer 
justice effectively across the West Coast. 4 

The question whether the Ninth Circuit should be sp lit has, in 
many ways, crystallized policy makers’ concerns ove r the internal 
functioning of the circuit courts. Those who advoca te the division 
of the Ninth Circuit claim that the circuit’s heavy  caseloads di-
minish the quality of justice available to litigant s. As John East-
man recently testified before the Senate, “Now with  28 active 
judgeships, there are simply too many cases and too  many judges 
in the Ninth Circuit to effectively administer just ice in an effi-
cient and cohesive manner.” 5 One of the primary claims is that 
the relatively large number of active judgeships (t wenty-eight in 
the Ninth Circuit compared to six to seventeen in t he other cir-
cuits) reduces collegiality. Eastman argues that th is reduction in 
collegial relations among circuit judges undermines  their willing-
ness to engage in good faith deliberations over cas e outcomes.6 
Advocates of a Ninth Circuit split thus claim that litigants on the 
West Coast are not being treated equally to those w ho bring ap-
peals in other, smaller circuit courts. 7 

 

 4. See JONATHAN MATTHEW COHEN , I NSIDE APPELLATE COURTS : THE I MPACT OF 

COURT ORGANIZATION ON JUDICIAL DECISION MAKING IN THE UNITED STATES COURTS OF 

APPEALS  10, 181, 219 (2002) (explaining that increasing ca seloads in the Ninth Circuit 
may cause judges “to change the way that they decid e cases . . . mov[ing] the currently ap-
plied appellate judicial process farther from the i deal of judges working individually yet 
collegially to produce just results”); see also Carl Tobias, A Divisional Arrangement for the 
Federal Appeals Courts , 43 ARIZ . L.  REV . 633 (2001) (arguing that Congress should ap-
prove additional study of the structural arrangemen t of the appellate courts and let the 
Ninth Circuit continue its experimentation). 
 5. Examining the Proposal to Restructure the Ninth C ircuit: Hearing Before the S. 
Comm. on the Judiciary , 109th Cong. (2006) (statement of Dr. John Eastman , Chapman 
Univ. School of Law), available at  http://judiciary.Senate.gov/print_testimony.cfm?id = 
2071&wit_id=5757. 
 6. See id.; see also Harry T. Edwards, The Effects of Collegiality on Judicial Decision 
Making , 151 U.  PA. L.  REV . 1639, 1640–41 (2003) (arguing that “collegiality mitigates 
judges’ ideological preferences and enables [them] to find common ground and reach better 
decisions”). 
 7. See Legal Affairs Debate Club, Should the Ninth Circui t Be Divided?, 
http://www.legalaffairs.org/webexclusive/debateclub _9th1104.msp (last visited Feb. 12, 
2007); cf. William M. Richman & William L. Reynolds, Elitism, Expediency, and the New 
Certiorari: Requiem for the Learned Hand Tradition , 81 CORNELL L.  REV . 273, 274–77 
(1996) (claiming that an increase in the caseload f or federal circuit courts has led to short-
cuts in decision making and the unequal treatment o f litigants). 
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Problems with the Ninth Circuit are viewed by other s as sim-
ply part of a larger issue involving the entire int ermediate level 
of the federal judiciary. According to these observ ers, the federal 
judiciary faces a crisis in case volume that threat ens traditional 
norms associated with appellate case processing. 8 Because federal 
judges are generally reluctant to increase the numb er of Article 
III judgeships, 9 the federal judiciary has opted for other mecha-
nisms to manage growing caseloads so as to avoid in creasing the 
number of authorized judgeships in each circuit. 10 These caseload 
burdens have caused judges to implement reforms tha t deviate 
from the traditional or classic model of appellate adjudication, 
whereby judges directly participate in appellate re view by read-
ing briefs, listening to oral argument, deliberatin g over the out-
come, and writing reasoned opinions that are publis hed and thus 
considered precedent. 11 Instead, caseload management tech-
niques have resulted in the delegation of decision- making proc-
esses to clerks and staff, the elimination of oral argument in most 
cases, and the production of unpublished opinions o r judgment 
orders.12 As a consequence, only a small portion of cases ap pealed 
to the circuits receive the form of traditional app ellate justice 
that conforms to the classic model. This developmen t is seen as 
undermining the quality of the work produced by the  circuits and 
as affecting the degree to which all litigants are treated equally. 

 

 8. See, e.g., Chad M. Oldfather, Remedying Judicial Inactivism: Opinions as Infor-
mational Regulation , 58 FLA . L.  REV . 743, 768–79 (2006) (discussing the manner in whic h 
burgeoning caseloads have undermined appellate judg es’ abilities to adhere to the classic 
form of “adjudicative duty”); see also RICHARD A. POSNER , THE FEDERAL COURTS : 
CHALLENGE AND REFORM  74–75, 185 (2d ed. 1996) (arguing that an increase  in the work-
load in federal courts has resulted in a decrease i n quality, which is evident from factors 
such as the fall in the reversal rate and the incre ase in court delay). 
 9. See Richman & Reynolds, supra  note 7, at 299–301 (remarking that appellate 
judgeships would need to increase by “more than hal f . . . [of] the current number of circuit 
court judgeships” to meet the demand of a growing c aseload and that the judiciary has 
various arguments for not creating additional judge ships). 
 10. Lauren K. Robel, Caseload and Judging: Judicial Adaptations to Casel oad, 1990 
BYU  L.  REV . 3, 3–4 (noting that the federal judiciary would r ather make their own im-
provements, such as rationing cases, than increase the number of judgeships). 
 11. See Jeffrey O. Cooper & Douglas A. Berman, Passive Virtues and Casual Vices in 
the Federal Courts of Appeals , 66 BROOK . L.  REV . 685, 690 (2001) (outlining the traditional 
steps in the process of appellate adjudication). 
 12. For further discussion of these adaptations to  caseload growth, see THOMAS E. 
BAKER , RATIONING JUSTICE ON APPEAL : THE PROBLEMS OF THE U.S. COURTS OF APPEALS  
139–47 (West Publ’g Co. 1994) which discusses the i ncreased responsibilities on both staff 
attorneys and court clerks, and P OSNER , supra  note 8, at 160–75, in which Judge Posner 
claims that the curtailment in oral arguments has c ontributed to the rise of the number of 
unpublished opinions. 
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Because different cases receive different levels of  scrutiny from 
judges, some claim it creates the impression that “ important 
cases (usually measured by monetary value) and powe rful liti-
gants receive greater judicial attention than less important cases 
and weaker litigants.” 13 Critics believe that for those litigants re-
ceiving less attention from the judges themselves, justice may 
appear to have become “bureaucratized” in the sense  that case 
outcomes are rendered by the institution as a “blac k box” rather 
than by individual judges deliberating together to adjudicate dis-
putes in response to direct input from the parties. 14 As one judge 
has remarked, “all appellate opinions were once the  product of 
judges; today most are the product of an institutio n.” 15 

At the same time that differentiation in the proces sing of indi-
vidual appeals has occurred within the circuits, ad aptations to 
caseload growth have produced substantial variation s in terms of 
the norms governing the appellate process across th e circuits. 
This variation in decision-making processes has bee n criticized as 
reflecting the “balkanization of appellate justice” 16 in the federal 
appeals courts as the varied practices reflect the extent to which 
decision-making norms have evolved differently acro ss the cir-
cuits. As Michael Solimine has observed, “[o]ver ti me, circuits ap-
pear to implicitly develop cultures that manifest t hemselves in 
various ways.” 17 

 

 13. Richman & Reynolds, supra  note 7, at 275. Of course, the caseload expansion 
could also lead to reduced attention to complex cas es as well, given the increased time 
commitment for those  appeals. 
 14. See, e.g., Oakley, supra  note 2, at 874–75 (“In order to achieve efficiency  and con-
sistency across the great mass of decisions that bu reaucracies are charged with, internal 
norms may develop by which presumptions replace ana lysis in the determination of which 
cases are routine and appropriate for low-cost bure autic processing.”). See generally Owen 
M. Fiss, The Bureaucratization of the Judiciary , 92 YALE L.J. 1442, 1456 (1983) (“The pro-
liferation of staff and subjudges and the delegatio n of power to them weaken the judge’s 
individual sense of responsibility.”). 
 15. Howard T. Markey, On the Present Deterioration of the Federal Appella te Process: 
Never Another Learned Hand , 33 S.D. L.  REV. 371, 377 (1988). 
 16. See Gregory C. Sisk,  The Balkanization of Appellate Justice: The Prolif eration of 
Local Rules in the Federal Circuits, 68 U.  COLO . L.  REV . 1, 35 (1997) (“Such directives do 
not legitimately reflect genuinely local exigencies  and instead clutter appellate practice 
with additional technicalities while generating con flicts between the circuits.”); see also 
Mitu Gulati & C.M.A. McCauliff, On Not  Making Law , 61 LAW AND CONTEMP . PROBS. 157, 
197 (1998) (noting the “extreme disparities” in nor ms and lawmaking behavior across the 
circuits). 
 17. Michael E. Solimine, Judicial Stratification and the Reputations of the United 
States Courts of Appeals , 32 FLA . ST. U.  L.  REV . 1331, 1352 (2005). 
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The evolution and maintenance of institutional norm s has re-
cently attracted the attention of scholars, includi ng those who 
study the courts. While some norms are formal in na ture, others 
are the product of informal agreement among partici pants. 18 For 
example, Gregory Caldeira and Christopher Zorn argu e that the 
proclivity of Supreme Court Justices to dissent and  concur is a 
function of informal consensual norms that are infl uenced by the 
behavior of the Chief Justice. 19 Michael Solimine and Rafael Gely 
have similarly argued that the Court’s agenda-setti ng process is 
shaped by informal norms or agreements among the Ju stices.20 

Such internal or “cultural” norms are the product o f institu-
tional equilibria among participants that produce s table rules of 
behavior. 21 Although norms reflect institutional equilibria, t hey 
may nevertheless evolve over time as the result of external 
shocks or internal changes. 22 For example, new participants in 
institutional processes may disagree with the preva iling norm or 
external influences may disrupt the pay-offs associ ated with the 
existing normative structure. 23 Leadership can also alter institu-
tional equilibria. In the context of the circuit co urts, many of the 
adaptations to caseload growth involve the applicat ion of infor-
mal norms to accommodate the external shocks to the  system 
caused by burgeoning workloads. To be sure, formal rules also 
govern many of these adaptations, including guideli nes for when 
opinions should be published or oral argument grant ed. But the 
application and interpretation of these guidelines are shaped pro-
foundly by the participating judges’ views and beha vior regarding 
appropriate or adequate appellate process. 24 Thus a circuit’s in-
formal norms are likely to add much to our understa nding of the 

 

 18. See Michael E. Solimine & Rafael Gely, The Supreme Court and the DIG: An Em-
pirical and Institutional Analysis , 2005 WIS. L.  REV . 1421, 1440 (discussing the institu-
tionalization of the Supreme Court and writs of cer tiorari disguised as improvidently 
granted). 
 19. See Gregory A. Caldeira & Christopher J.W. Zorn, Of Time and Consensual Norms 
in the Supreme Court , 42 AM . J. POL . SCI . 874, 878–79 (1998). 
 20. Solimine & Gely, supra note 18, at 1440. 
 21. Caldeira & Zorn, supra note 19, at 876. 
 22. See id. 
 23. See generally JACK KNIGHT , I NSTITUTIONS AND SOCIAL CONFLICT  passim (1992) 
(explaining the history of social norms and how the y play out in society and institutions); 
Robert Axelrod, An Evolutionary Approach to Norms , 80 AM . POL . SCI . REV . 1095 (1986) 
(analyzing social norms and how they have evolved i n general). 
 24. See, e.g., Oakley, supra note 2, at 862 (noting that Appellate Rule 34(a), r egarding 
oral argument, allows wide discretion among appeals  courts). 
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judicial process in the appellate courts. And becau se the circuits 
are differentiated on a number of institutional var iables, includ-
ing such factors as court size, membership change, preferences of 
judicial personnel (including concerns over reputat ion), caseload 
pressures, and docket composition, varied norms hav e arisen 
across the circuits that shape the nature of appell ate review. 

This differentiation (or “balkanization”) in circui ts’ decision-
making norms animates this study. I address the fol lowing ques-
tions: (1) How substantial are differences among th e circuits in 
terms of the norms governing the processing of thei r caseloads?; 
(2) How do the circuits compare on measures reflect ing the scope 
and efficiency of appellate review?; (3) What expla ins the differ-
ences in decision-making norms across the circuits? ; and (4) How 
do these informal norms affect consensus on the cou rts of ap-
peals? 

Using data measuring different circuits’ decision-m aking 
norms and institutional structures, I analyze the n ature and ex-
tent of these variations in an effort to explain th eir origins and 
effects. In what follows, Part I highlights some of  the most impor-
tant procedural and other institutional variations across the 
courts of appeals, using data archived by the Admin istrative Of-
fice of the United States Courts and the Federal Ju dicial Center, 
for all appeals decided by the regional courts of a ppeals between 
1983 and 2005.25 Using these data, in Part II, I construct a com-
parison of circuit court performance that places th e circuits 
within a two-dimensional space reflecting the degre e to which 
they dispose of cases efficiently and the level of individualized at-
tention cases receive within a circuit. In order to  explain why the 
circuits vary in these dimensions, in Part III, I c onstruct multi-
variate models of four decision-making practices th at reflect the 
influence of circuit-level norms (oral argument rat es, reversal 
rates, opinion publication rates, and disposition t imes) for the 
years 1983–2005. Finally, in Part IV, I explore the  implications of 

 

 25. All data are derived from the Federal Judicial  Center Integrated Data Base (Ap-
peals) (ICPSR #8429), from Federal Court Management Statistics , published annually by 
the Administrative Office of the United States Cour ts, or from the Annual Reports of the 
U.S. Administrative Office of the Courts, also publ ished annually. See U.S. Courts, Statis-
tical Reports, http://www.uscourts.gov/library/stat isticalreports.html (last visited Feb. 12, 
2007). References to years for all analyses refer t o the statistical year used by the Admin-
istrative Office (July 1 to June 30 for years 1983– 1991; and October 1 to September 30 for 
years 1992–2005). 
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these institutional variations for collegial decisi on-making by as-
sessing their impact on dissent rates across the co urts of appeals. 

These quantitative analyses shed light on the manne r in which 
circuit norms are interrelated and how variations i n these norms 
are correlated with certain institutional character istics. First, the 
dimensional analysis suggests that circuits can be categorized in 
terms of the scope of appellate review available to  litigants, and 
in terms of their efficiency. The two qualities, ho wever, are not 
mutually exclusive. As for specific characteristics , the regression 
models support some of the conventional wisdom rega rding the 
administration of justice in various circuit courts , but sometimes 
only to a very limited degree. For example, circuit  size is nega-
tively associated with oral argument, reversal, and  publication 
rates, and positively associated with disposition t ime and dissent 
rates. 26 Yet these associations, while statistically signif icant, are 
not substantively large. Therefore, it does appear that larger cir-
cuits do pose some problems for the efficiency and quality of ap-
pellate justice, but given the limited substantive impact of circuit 
size in these models, the problem is not severe. Ot her variables, 
such as active judge participation, affect oral arg ument, reversal 
rates, and disposition time. 27 But again, the substantive impact of 
the variable measuring active judge participation, while statisti-
cally significant, is not substantively large. And more interest-
ingly, once other factors are controlled, caseload does not have an 
impressive impact on circuit norms. In fact, the va riable measur-
ing merits terminations per active judgeship is sta tistically sig-
nificant in only two models: opinion publication an d oral argu-
ment rates. In both models, however, the impact of average 
workload is substantively modest. Workload does not  appear to 
influence a circuit’s dissent or reversal rates, no r does it affect 
disposition time. 

In contrast to these more modest findings, two vari ables do ap-
pear to have a somewhat more important impact on ci rcuit court 
norms: (1) ideological variation among judges on a circuit, and (2) 
docket composition. Where the policy preferences of  sitting judges 
vary widely, reversal rates increase, cases take mo re time to re-
solve, and dissent rates increase. Not surprisingly , then, diver-
gent ideological predispositions affect consensual norms as well 

 

 26. See infra Parts IV.B–E and V. 
 27. See infra Part IV.C. 
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as litigation outcomes and lengthen the time for ju dges to resolve 
appeals. Docket composition is also very important to circuit 
norms and behaviors. Where courts’ dockets are domi nated by 
“easier” cases—such as criminal appeals and prisone r petitions—
oral argument, publication, and reversal rates decl ine. This latter 
finding is not surprising and is noncontroversial; the proportion 
of criminal and prisoner cases was added to the mod els primarily 
as a control variable.  

In total, these findings suggest several conclusion s. First, the 
fact that workload pressures are not related to rev ersal rates, 
dissent rates, or to processing delay suggests that  caseload adap-
tations adopted by the circuits “work.” In particul ar, the substan-
tive choice to affirm, reverse, or dissent is not a ffected by work-
load, nor is the median time to final disposition o f a circuit’s 
caseload. This is good news for litigants if it sug gests that over-
worked circuits do not provide a less hospitable en vironment for 
appellants seeking careful substantive review of er roneous lower 
court judgments. Second, the findings indicate that  the impor-
tance of circuit size may be overstated by those cl aiming that 
some circuits are too large to operate effectively.  While circuit 
size is related to the norms studied here, the subs tantive impact 
of circuit size is fairly marginal. 

Before proceeding, however, two caveats are in orde r. First, it 
is worth noting initially that this study involves variables that 
submit to quantification. Clearly, some norms are t he product of 
evolutionary processes that are not quantifiable—su ch as those 
involving “tradition” or “culture.” Yet empirical m odels of (quanti-
fiable) circuit norms create an important baseline for evaluating 
these and other norms. Although the models presente d here ex-
plain a substantial proportion of the variation acr oss the circuits, 
they do not explain all of that variation. I commen t more on this 
observation in the conclusion. Second, for the purp oses of this 
study, I excluded the D.C. Circuit because of its e xtremely unique 
caseload and status as the “national administrative  law court” or 
“mini-Supreme Court.” 28 In particular, the D.C. Circuit’s agency 
appeals are uniquely complex and burdensome, with m ultiple is-
sues and participants. These cases set the D.C. Cir cuit apart from 

 

 28. CHRISTOPHER P. BANKS , JUDICIAL POLITICS IN THE D.C. CIRCUIT COURT 1–2 
(1999). The D.C. Circuit differs on other dimension s as well; it is not a multi-state circuit 
and the appointment of its judges is not subject to  senatorial courtesy. 
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other circuits and thus undermine overall comparabi lity on 
norms and behaviors. 29 As a consequence, the D.C. Circuit is an 
outlier in most analyses of circuit court decision making. I chose 
instead to focus on the more comparable multi-state  courts of ap-
peals. 

I.   CIRCUIT COURT VARIATIONS IN NORMS AND PRACTICES  

When Congress created the federal circuit courts in  1891, its 
objective was to relieve caseload burdens on Suprem e Court jus-
tices and establish a system that would provide for  the uniform 
application of federal law across the nation. 30 As a critical second 
tier in a federal court system organized under a sh ared statutory 
mandate, the federal circuit courts have many insti tutional char-
acteristics in common. In particular, all circuit c ourts: (1) are 
staffed by Article III judges who enjoy life tenure , undiminishable 
and uniform salaries, and the same pension and reti rement bene-
fits; (2) must hear appeals as of right, with littl e or no control 
over their dockets; (3) are equally subject to the supervisory au-
thority of the United States Supreme Court and to r eversal by 
the high court; (4) exercise supervisory control ov er district court 
judges operating within their circuit; (5) follow s imilar governing 
principles in terms of the establishment of Circuit  Councils and 
the selection of a chief judge; (6) enjoy represent ation in the Judi-
cial Conference; (6) enforce the same Constitution,  federal laws, 
and Supreme Court precedents; and (7) follow the sa me Rules of 
Appellate Procedure. These institutional similariti es are so sub-
stantial as to suggest a fairly monolithic institut ion at the federal 
appellate level. 

Yet the circuits differ on other dimensions. Among the most 
important differences, and a factor that has driven  the caseload 
adaptations described above, is circuit caseload. J udges across 

 

 29. See STEFANIE A. L INDQUIST , CAROL KRAFKA , &  JOHN SHAPARD , FED . JUDICIAL 

CTR., ASSESSING CASELOAD BURDEN IN THE U.S. COURT OF APPEALS FOR THE D.C. CIRCUIT  
(1999). 
 30. See, e.g., RUSSELL R. WHEELER &  CYNTHIA HARRISON , FED . JUDICIAL CTR., 
CREATING THE FEDERAL JUDICIAL SYSTEM 18 (3d ed. 2005), available at http://www.fjc.gov/ 
(follow “federal Judicial History” hyperlink; then follow “Judicial Administration” hyper-
link) (last visited Feb. 12, 2007); Mary Garvey Alg ero, A Step in the Right Direction: Re-
ducing Intercircuit Conflicts by Strengthening the Value of Federal Appellate Court Deci-
sions, 70 TENN . L.  REV . 605, 611–12 (2003); Richard L. Marcus, Conflicts Among Circuits 
and Transfers Within the Federal Judicial System , 93 YALE L.J.  677, 686–87 (1984). 
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the circuits bear markedly divergent workloads, a f act that has 
generated some tension within the Judicial Conferen ce and in 
Congress regarding judicial staffing determinations . Indeed, 
while Congress has increased the number of active j udgeships in 
response to caseload pressures in individual courts , that measure 
has not translated into an equal distribution of ca ses per judge 
across the circuits. Figure 1 displays the workload  burdens of the 
individual circuits in terms of the number of merit s terminations 
per judge. 31 The graphs reflect an average trend upward during 
the 1983–2005 period, with caseload burdens increas ing from 
about 100 merits terminations per judge in 1983 to about twice 
that many in 2005. At the same time, however, there  is consider-
able variation across the circuits. The Fifth, Eigh th, Ninth, and 
Eleventh Circuits have witnessed substantial increa ses in 
caseload growth within the last twenty-two years, w hile the judi-
cial workload burden at many of the other circuits has remained 
relatively constant. 
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 31. Data from the Administrative Office of the Cou rts distinguishes merits termina-
tions from procedural terminations, which involve d ispositions based on default, settle-
ment or jurisdictional defect, among other things. See, e.g., Appellate Judicial Caseload 
Profile Report, http://www.uscourts.gov/cgi-bin/cms a2005.pl (last visited Feb. 12, 2007) 
(demonstrating a sample of how the data distinguish es merits terminations from proce-
dural terminations). 
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A.  Elimination of Oral Argument  

The circuits have formulated means to address their  burgeon-
ing caseloads but, as noted above, have adopted suc h mechanisms 
to varying degrees. The first such adaptation to ca seload growth 
involves the elimination of oral argument for many or most ap-
peals, a development that has caused concern among judges and 
commentators who consider the dialogue produced at oral argu-
ment as central to the adversary process. 32 Judge Gilbert Merritt 
has observed, for example, that “[a]t its core, the  adversary proc-
ess is oral argument.” 33 Oral argument also bolsters the court’s 
legitimacy from the litigants’ viewpoint by demonst rating that 
the judges have considered the parties’ arguments a nd by provid-
ing lawyers with the opportunity to correct any mis understand-
ings. That is not to say that judges would benefit from oral argu-
ment in all cases; some cases are “easy” and thus o ral argument 
would not change the result. 34 But the perception nevertheless ex-
ists that the circuits are denying oral argument ev en in those 
cases where it might affect the judges’ conclusions .35 

 

 32. For a history of the demise of oral argument i n the courts of appeals, see J OE S. 
CECIL &  DONNA STIENSTRA , FED . JUDICIAL CTR., DECIDING CASES WITHOUT ARGUMENT : A 

DESCRIPTION OF PROCEDURES IN THE COURTS OF APPEALS  (1985), and J OE S. CECIL &  

DONNA STIENSTRA , FED . JUDICIAL CTR., DECIDING CASES WITHOUT ARGUMENT : AN 

EXAMINATION OF FOUR COURTS OF APPEALS 35–36, 67–68, 90–93, 118–19 (1987) [hereinaf-
ter A N EXAMINATION ] (discussing the Fifth, Ninth, Sixth, and Third Ci rcuits, respectively). 
 33. Gilbert S. Merritt, The Decision Making Process in Federal Courts of Ap peals, 51 
OHIO ST. L.J. 1385, 1386 (1990) (asserting that oral argumen ts prompt judges to analyze 
cases more thoroughly than they would when relying on briefs and precedent alone); see 
also Stanley Mosk, In Defense of Oral Argument , 1 J. APP. PRAC. &  PROCESS 25, 27 (1999) 
(stating that oral argument is critical to the inte rchange of ideas between judges and 
counsel and between judges themselves). But see Robert J. Martineau, The Value of Appel-
late Oral Argument: A Challenge to the Conventional  Wisdom, 72 I OWA L.  REV . 1 (1986) 
(arguing that the importance of appellate argument is overstated). 
 34. JUDITH A. MCKENNA , FED . JUDICIAL CTR., STRUCTURAL AND OTHER ALTERNATIVES 

FOR THE FEDERAL COURTS OF APPEALS : REPORT TO THE UNITED STATES CONGRESS AND THE 

JUDICIAL CONFERENCE OF THE UNITED STATES 45 (1993). 
 35. Cf. id . at 49–52 (discussing the role of judicial staff a ttorneys in influencing 
judges’ decision-making process in cases not slated  for oral argument); Oldfather, supra  
note 8, at 769–70 (stating that elimination of oral  argument deprives parties of the judi-
cial obligation to focus carefully on aspects of a case); David C. Vladeck & Mitu Gulati, 
Judicial Triage: Reflections on the Debate over Unp ublished Opinions , 62 WASH . &  LEE L.  

REV . 1667, 1675 (2005) (suggesting that the process of  disposing of cases without oral ar-
gument may allow less obvious errors to be overlook ed, thus leading to higher affirmance 
rates). 
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Although a national rule governs standards that the  circuits 
must follow in reaching the decision to deny oral a rgument, 36 the 
rule apparently has no standardizing effect on oral  argument 
rates across the circuits. In most circuits, cases are screened by 
staff to determine whether to grant oral argument o r to decide 
the case on the basis of the briefs alone. 37 These screening tech-
niques result in widely divergent practices concern ing oral argu-
ment. Figure 2 presents in graphical form the perce ntage of mer-
its terminations cases granted oral argument for ea ch circuit, as 
well as the average for all circuits. 
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Figure 2: Oral Argument Rates per Year

 
 

These graphs make clear that the average trend has been a 
substantial decrease in the rate of oral argument s uch that, by 

 

 36. Federal Rule of Appellate Procedure 34 provide s for oral argument in “every case” 
unless, as established through local rule, a panel of three judges finds that “(A) the appeal 
is frivolous; (B) the dispositive issue or issues h ave been authoritatively decided; or (C) the 
facts and legal arguments are adequately presented in the briefs and record, and the deci-
sional process would not be significantly aided by oral argument.” F ED . R. APP. P. 34(a)(2). 
 37. In their study, Cecil and Stienstra found that  in the Tenth Circuit, the judges per-
form the screening function themselves. In the Seco nd Circuit, all cases decided on the 
merits receive oral argument, except for cases appe aled by incarcerated pro se litigants. In 
the Third Circuit, the judges screen counseled case s to determine the need for oral argu-
ment. See CECIL &  STIENSTRA , AN EXAMINATION , supra  note 32, at 15–16. 
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2005, less than forty percent of all appeals court cases were 
granted oral argument. 38 As the graphs also make clear, however, 
the circuits vary substantially in the extent to wh ich they provide 
the opportunity for litigants to present oral argum ents on their 
appeals.39 The circuits most responsive to the litigants in th is re-
spect are the First, Second, and Seventh. In contra st and espe-
cially in more recent years, the Third, Fourth, Fif th, and Elev-
enth have dramatically reduced the rate at which th ey grant 
parties the right to argue their cases before the b ench. 

B.  Unpublished Opinions  

Another adaptation to caseload growth that has attr acted 
much attention and controversy is the issuance of “ unpublished 
opinions.” 40 Unpublished opinions are those not chosen for publ i-
cation in the Federal Reporter; in combination with  no-citation 
rules regarding such decisions, they result in a bo dy of non-
precedential law. 41 The genesis of this practice can be found in 
the 1973 report of the Advisory Council for Appella te Justice, 
which urged courts to limit the number of published  opinions and 
suggested that opinions be published only if they e stablish a new 
rule of law, involve a legal issue of public intere st, criticize exist-
ing law, or resolve a conflict of authority. 42 

 

 38. Although B AKER , supra note 12, at 111, suggests that “the court-time save d by 
eliminating oral argument is relatively small,” it appears that more heavily burdened cir-
cuits have nevertheless responded to caseload press ures by eliminating oral argument. 
 39. Even in the Second Circuit, which has the high est rates of oral argument, a sub-
stantial number of cases are not orally argued beca use of waiver by the parties or the un-
availability of a party, which is often the case fo r pro se prisoner petitioners. Oakley, su-
pra  note 2, at 864.  
 40. For a discussion of the varying and sometimes controversial approaches to unpub-
lished opinions by the various circuits, see Bruce M. Wexler & F. Christopher Mizzo, Un-
published Opinions Rising, But Do They Help? , N.Y. L.J., Feb. 11, 2002, at 58–59.  
 41. Some circuits, including the Second, Seventh, and Ninth, specifically prohibited 
citation to unpublished opinions while others disco uraged such citation or only allow it 
under certain circumstances. See Dione Christopher Greene, Note, The Federal Courts of 
Appeals, Unpublished Decisions, and the “No-Citatio n Rule,”  81 I ND . L.J.  1503, 1509 & 
n.51 (2006). The Supreme Court of the United States  has recently approved a rule that 
would allow litigants to cite unpublished opinions issued on or after January 1, 2007. F ED . 
R. APP. P. 32.1. 
 42. For a discussion of this report, see D ONNA STIENSTRA , FED . JUDICIAL CTR., 
UNPUBLISHED DISPOSITIONS : PROBLEMS OF ACCESS AND USE IN THE COURTS OF APPEALS 

7–8 (1985). 
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Ultimately, each circuit was permitted to adopt its  own rules 
regarding publication, resulting in varied publicat ion practices. 43 
Nevertheless, the Judicial Conference approved the rules with 
the hope that, over time, greater conformity in the  practice would 
emerge.44 Instead, the proportion of merits terminations dec ided 
without published opinion (and sometimes even by a simple one-
word judgment order) 45 varies markedly among the circuits, again 
with a steady decrease for all circuits over the pe riod. As revealed 
in Figure 3, the First, Seventh, and Eighth Circuit s have all sus-
tained a fairly stable and high rate of opinion pub lication in mer-
its terminations. But the other circuits have curta iled their rate 
of opinion publication in recent years, some quite dramatically. 
As of 2005, the Third, Fourth, Fifth, Sixth, Ninth,  and Eleventh 
Circuits all publish less than twenty percent of th eir opinions. 
Formal publication rules and informal norms regardi ng opinion 
publication have thus created substantial dispariti es among the 
circuits in terms of the availability and scope of precedential au-
thority. 

 

 43. See Stephen L. Wasby, Publication (Or Not) of Appellate Rulings: An Evalu ation 
of Guidelines, 2 SETON HALL CIR . REV . 41, 44–46 (2005) [hereinafter Wasby, An Evalua-
tion of Guidelines ] (noting that formal guidelines “are not the whole  story” and unstated 
norms are also influential in the choice of whether  or not to publish). See generally 
Stephen L. Wasby, Unpublished Court of Apeals Decisions: A Hard Look at the Process, 14 
S. CAL . I NTERDISC . L.J. 67 (2004) (describing processes by which circu its choose whether to 
publish). 
 44. Donald R. Songer, Danna Smith & Reginald S. Sh eehan, Nonpublication in the 
Eleventh Circuit: An Empirical Analysis , 16 FLA . ST. U.  L.  REV. 963, 965 (1989) (citing 
STIENSTRA , supra  note 42, at 8–9). 
 45. The Third and Eighth Circuit have used one-wor d judgment orders extensively in 
the past, although the Third Circuit has recently a bandoned the practice. See Gulati & 
McCauliff, supra note 16, at 162, 185, 209. 
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Figure 3: Publication Rates per Year

 
 
C.  Active vs. Senior and Visiting Judges  

The circuits also vary substantially with respect t o the judicial 
personnel engaged in the decision-making process. D elays in the 
appointment and confirmation process often create s taffing 
shortages on the courts of appeals. One means to ad dress this 
problem is to seek assistance from senior judges as  well as visit-
ing circuit and district court judges, sometimes fr om other cir-
cuits. The decision to invite visiting judges rests  with the chief 
judge.46 Extensive reliance on visitors (including judges fr om 
other circuits and district court judges) is likely  to alter the deci-
sion-making environment within the circuit. Researc h has dem-
onstrated, for example, that judges sitting by desi gnation are less 
likely to dissent. 47 Others argue that extensive use of senior and 

 

 46. See Virginia A. Hettinger, Stefanie A. Lindquist & Wen dy L. Martinek, The Role 
and Impact of Chief Judges on United States Courts of Appeals, 24 JUST . SYS. J. 91, 93 
(2003). 
 47. See VIRGINIA A. HETTINGER , STEFANIE A. L INDQUIST &  WENDY L.  MARTINEK , 
JUDGING ON A COLLEGIAL COURT : I NFLUENCES ON FEDERAL APPELLATE DECISION MAKING 

54–55, 66, 71–72 (2006) (citing the probability of dissent by a designated district court 
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visiting judges may “affect the cohesiveness, the c ontinuity, and 
perhaps even the legitimacy of circuit court decisi on-making.” 48 
Of course, extensive vacancies are not a problem th at can be fully 
addressed or resolved by the judges themselves. On the other 
hand, the judiciary has not supported an increase i n authorized 
judgeships, thus exacerbating the problem when vaca ncies do 
arise. 49 And some chief judges actively avoid the use of vis iting 
judges if possible. 50 

Figure 4 provides a graphical representation of the  percentage 
of merits terminations decided by active judges (as  opposed to 
senior, district or visiting judges) over the perio d 1983–2005. Al-
though the average active judge participation has r emained rela-
tively constant over the period for all circuits, t he graphs reflect 
some variation among the circuits in terms of the u se of visiting 
or senior personnel. While the Fourth, Fifth, Seven th, and Elev-
enth Circuits have enjoyed fairly consistent involv ement by active 
judges, the other circuits show far greater variati on, with circuits 
in some years experiencing very low participation r ates by active 
court members. 

 
 
 

 

judge);  James J. Brudney & Corey Ditslear, Designated Diffidence: District Court Judges 
on the Courts of  Appeals, 35 LAW &  SOC’Y REV . 565 (2001) (detailing a case study of Na-
tional Labor Relations Board decisions and finding that district court judges seldom dis-
sented.). See generally Richard B. Saphire & Michael E. Solimine,  Diluting Justice on Ap-
peal? An Examination of the Use of District Court J udges Sitting by Designation on the 
United States Courts of Appeals , 28 U.  M ICH . J.L.  REFORM 351 (1995) (discussing in par-
ticular the need for collegiality on an appellate c ourt and the influence this may have on a 
district court judge’s independent decision-making process). 
 48. Cooper & Berman, supra note 11, at 696; see also POSNER , supra note 8, at 135 
(explaining that use of visiting judges may undermi ne uniformity in circuit law); Saphire 
& Solimine, supra  note 47, at 371–75 (examining the Ninth Circuit, w hich has a high 
number of judges sitting by designation, in order t o explore the theory that cases using 
designated judges have a high rate of en banc revie w). 
 49. Richman & Reynolds, supra note 7, at 299 (“The Judicial Establishment has con -
sistently lobbied against  the single most obvious solution to the caseload g lut—the crea-
tion of additional judgeships”). 
 50. Lynne Marek, Exacting Easterbrook to Be Chief of Seventh Circuit , NAT ’L LAW J., 
Aug. 29, 2006,  available at  http://www.law.com/jsp/article.jsp?id=115676903165 5. Judge 
Posner banned visiting judges while serving as chie f judge from 1993 to 2000. New Chief 
Judge Frank Easterbrook believes that visiting judg es produce more en banc reviews. 
Chief Judge Easterbrook, however, is considering as king district judges “to occasionally sit 
on a [Seventh] Circuit panel [to] giv[e] them a vie w from the appellate court,” and expose 
them to the Seventh Circuit’s appellate process. Id . 
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Figure 4: Percent Active Judge Participation per Year

 
 

D.  Lower Court Reversal  

Caseload burdens may also place some pressure on th e propen-
sity of the circuit to reverse the lower court. It is certainly possi-
ble that where judges create shortcut mechanisms to  the appel-
late process, it reduces the level of scrutiny brou ght to the review 
of district court judgments. As one study has noted , the reversal 
rate in the federal courts of appeals has declined precipitously 
since 1960,51 a result which could be consistent with the view t hat 
“with less time to look for error, judges consequen tly find less er-
ror.” 52 Although Judge Posner believes that one cause of lo wer re-
versal rates is changes in the proportion of “hard”  cases on the 

 

 51. See Chad M. Oldfather, Defining Judicial Inactivism: Models of Adjudicatio n and 
the Duty to Decide, 94 GEO. L.J.  121, 135 n.42 (2005). Oldfather cites the 1960 Annu al Re-
port by the Director of the Administrative Office o f the U.S. Courts, which found a 24.5 
percent reversal rate in the federal courts of appe als among cases terminated on the mer-
its. D IR . OF THE ADMIN . OFF . OF U.S. CTS., ANNUAL REPORT 210 tbl. B1 (1960). By contrast, 
the same office reported a 9.4 percent reversal rat e in 2003. A DMIN . OFF . OF U.S. CTS., 
FEDERAL JUDICIAL CASELOAD STATISTICS 27 tbl. B-5 (2003), available at http://www.us 
courts.gov/caseload2003/tables/B05Mar03.pdf. 
 52. Oldfather, supra note 51, at 136. 
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circuits’ dockets, he has also noted that “the less  time an appel-
late court spends on a case the more likely it is s imply to affirm 
the district court or agency, affirmance being the easy way out.” 53 

Low reversal rates could suggest some level of affi nity between 
the circuit and district benches, whether driven by  ideological 
similarity, lenient standards of review, or cohesiv e circuit law. 
Differences in reversal rates could also be a funct ion of circuit 
norms regarding the appropriate level of deference granted dis-
trict court findings of fact. Data on reversal rate s reflects the 
somewhat unique interplay between the individual ci rcuits and 
their district courts, as the circuits vary in the rate at which they 
reverse the lower courts. Figure 5 presents data on  reversal rates 
in merits terminations by circuit for the period an alyzed. For all 
circuits, reversal rates have declined somewhat ove r time. Some 
circuits demonstrate a far more marked decline in r eversal rates 
over time, however. In particular, in recent years the probability 
of reversal has decreased substantially in the Firs t and Second 
Circuits. 
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Figure 5: District Court Reversal Rates per Year

 

 

 53. POSNER , supra note 8, at 74–75. 
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The data in Figures 1 through 5 provides evidence t hat deci-
sion-making norms and constraints vary widely acros s the cir-
cuits. Of course, oral argument, opinion publicatio n, active judge 
participation and district court reversal do not co nstitute the only 
activities influenced by informal circuit norms. Ot her variables, 
such as disposition time, are also influenced by ju dicial norms 
and expectations that are often unique to individua l circuits. But 
these graphs and accompanying data highlight trends  in some 
important indicators that illustrate how divergent circuit norms 
have evolved. This evidence clearly supports the ar gument that 
the circuits have “balkanized” in terms of the natu re, scope, and 
character of the appellate decision-making process.  

II.   MEASURING CIRCUIT PERFORMANCE  

The variations exhibited by the circuit courts, as graphically il-
lustrated above, present an interesting portrait of  the individual 
circuits and their decision-making practices. It al so provides 
some basis for comparison on individual characteris tics. But as-
sessing differences, indicator by indicator, fails to provide a dis-
tilled view of circuit performance on these various  measures. How 
do these various norms converge so as to shape the overall “char-
acter” of appellate review in the individual circui ts? In this sec-
tion, I utilize the measures described in the prece ding section, 
along with some additional variables, to construct a dimensional 
analysis of the circuits that enables assessment of  their overall 
performance relative to each other. One useful meth od for such a 
purpose is exploratory factor analysis, which allow s the re-
searcher to discover a pattern of relationships amo ng several 
variables by exploring the existence of “latent str ucture” in the 
data. This data reduction technique enables the res earcher to 
evaluate whether one or several underlying dimensio ns explain 
variations across multiple indicators. In so doing,  the researcher 
can also produce an empirical typology involving ob servations in 
the data. 54 

In order to explore the underlying dimensions assoc iated with 
different case management techniques, I factor anal yzed the 
mean values of the following variables for the five -year period 

 

 54. See generally RUDOLPH JOSEPH RUMMEL , APPLIED FACTOR ANALYSIS  (1988). 
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2001–2005: (1) merits terminations per judge, (2) t he percentage 
of cases in which the district court was reversed, (3) the percent-
age of cases granted oral argument, (4) the percent age of merits 
terminations for which a published opinion was issu ed, and (5) 
the percentage of cases heard by active judges. The se variables 
are discussed in Part I above. In addition to these , I added: (6) 
the median disposition time (in months) for cases i n each circuit, 
(7) the number of vacant judge-months experienced b y the circuit, 
and (8) the number of petitions for rehearing per j udgeship in 
each circuit. 55 These variables all reflect circuit performance in 
connection with case processing while also accounti ng for work-
load and personnel limitations. 

The factor analysis produced two factor scores with  eigenvalues 
greater than 1. 56 The circuits’ scores on these two factors are pre-
sented graphically in Figure 6. The factor graphed on the X-axis 
has high factor loadings for disposition time, part icipation by ac-
tive judges, and vacant judge-months. I interpreted  this dimen-
sion thus to reflect the efficiency with which the circuits dispose 
of their appeals. The second dimension, graphed on the Y-axis, 
had high factor loadings for oral argument and opin ion publica-
tion rates, as well as the prevalence of petitions for rehearing. I 
interpreted this dimension to reflect the scope of procedures 
available to litigants as well as their general sat isfaction with the 
litigation process. 

 

 55. Descriptive statistics for each of these varia bles is set forth in the Data Appendix 
to this article. 
 56. The factor scores were produced using rotated (orthogonal varimax) principle fac-
tor analysis in Stata 9.0. The eigenvalues for the two factors were 3.06 and 2.10 respec-
tively. 
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Figure 6: Dimensional Analysis of Circuit Performance

 
 

The graph presented in Figure 6 reflects the relati ve positions 
of the circuits on the two dimensions measuring eff iciency and 
scope of procedures. Circuits in the upper right qu adrant may be 
viewed as performing well on both efficiency and pr ocedural 
grounds. The Seventh Circuit in particular stands o ut in terms of 
its performance: it grants oral argument often, pub lishes its opin-
ions frequently, and disposes of its appeals effici ently and 
quickly. The Eighth Circuit similarly performs well  on both di-
mensions. The First and Second Circuit also score w ell on the 
procedural dimension, and slightly less well on the  efficiency di-
mension. 

The other circuits are arrayed at about the same po int on the 
X-axis but vary greatly on the Y-axis. Indeed, circ uits in the 
lower left quadrant may be viewed as exhibiting sub -optimal per-
formance on both the efficiency and procedural dime nsions. Here 
we find the Sixth and Ninth Circuits. The Fourth, F ifth and 
Eleventh Circuits are efficient but do not conform to the classic 
model of adjudication involving oral argument and o pinion publi-
cation. The Tenth and the Third fall somewhere in t he middle. 

Factor analyzing measures associated with the circu its’ case 
processing norms provide the basis for the circuits  to be classified 
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in terms of the ways in which these norms have affe cted their 
overall decision-making behavior. The placement of the circuits 
within the two dimensions identified by the factor analysis is 
consistent with the circuits’ reputations regarding  efficiency and 
effectiveness. The Second Circuit has long been reg arded as a cir-
cuit that places a high value on oral argument. For  many years, 
along with the D.C. Circuit, it enjoyed the most pr estigious repu-
tation with respect to the quality of its decision making. 57 The 
First Circuit also has a solid reputation “in some quarters.” 58 But 
in recent years, the Seventh Circuit’s “reputationa l stock has sky-
rocketed,” largely due to the influence of Judges P osner and 
Easterbrook. 59 The Seventh Circuit’s high-quality reputation may 
also result from solid management practices by its chief judges, 
as revealed by its high scores on both dimensions ( efficiency and 
scope of procedures). On the other hand, the Ninth Circuit is of-
ten criticized on grounds that its size compromises  the quality of 
justice available in that circuit. Figure 6 confirm s that assess-
ment, although the Sixth Circuit is even more probl ematic when 
it comes to efficient resolution of appeals. In sho rt, the schematic 
in Figure 6 supports the conventional wisdom regard ing circuits’ 
reputations for quality dispute resolution. 

III.   SOURCES OF I NSTITUTIONAL VARIATION  

The data presented above demonstrate that the indiv idual cir-
cuits are dissimilar in many respects. They differ on a number of 
institutional dimensions, including workload and de cision-
making norms and practices (such as oral argument a nd opinion 
publication). Moreover, results of the factor analy sis enabled clas-
sification of the circuits in terms of their perfor mance on these 
various measures. But what factors promote or hinde r circuit per-
formance? At some level, circuit performance is no doubt related 
to the intangible qualities of the judges who staff  the circuits or to 
the chief judges who administer them. On the other hand, other 
more quantifiable factors may affect circuit perfor mance. Some 
argue, for example, that increases in circuit size adversely affect 

 

 57. Solimine, supra note 17, at 1350 (noting that for many years the Se cond and D.C. 
Circuits’ reputations “towered over the rest”). 
 58. Id.  
 59. Id.  
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the quality of decision-making processes in courts.  This argument 
has led, in part, to the conclusion that the Ninth Circuit should 
be divided into two or three separate circuits. 60 In this section, 
therefore, I seek to identify those variables that best predict the 
quality of circuit performance. I model four indica tors of circuit 
performance—oral argument rates, reversal rates, pu blication 
rates, and disposition times—in an effort to determ ine whether 
certain institutional characteristics clearly shape  circuit norms, 
whether norms shape each other, or whether norms ar e instead 
the product of other, less tangible factors. To do so, I estimate 
cross-sectional time series models of these variabl es using data 
from the regional circuits from 1983 to 2005. 61 In the following 
sections I describe the independent variables speci fied in the four 
models and then describe the estimation results. 

A.  Hypotheses Relating to Oral Argument Rates  

Why do some circuits grant oral argument more often  than 
others? Is this norm simply a function of workload,  or do other in-
stitutional factors contribute to the norm? In cons tructing a 
model of oral argument rates, I hypothesize that se veral factors 
are likely to influence a court’s propensity to gra nt oral argu-
ment. Caseload pressure is one obvious factor; wher e judges are 
pressed for time by heavy workload burdens, it seem s reasonable 
to assume that they would be more likely to elimina te a proce-
dural step in the adjudication process. In addition , circuit size 
may be a factor; judges from larger courts may find  it more in-
convenient to travel long distances to sit for oral  argument. Cir-
cuits that employ visiting and district judges more  often may in-
crease use of oral argument to ensure that visiting  judges are 
aware of the circuits’ precedent and preferences an d to provide 
district court judges with the experience of hearin g oral argu-
ment. Finally, docket composition may affect a circ uit’s propen-
sity to grant oral argument. In circuits where the docket is domi-
nated by prisoner or criminal petitions—many of whi ch involve 
meritless appeals that are nonetheless brought beca use a right to 
appeal exists—one would expect that oral argument w ould be less 

 

 60. See, e.g., Diarmuid F. O'Scannlain, Should the Ninth Circuit Be Saved? , 15 J.L.  &  

POL . 415, 417–18, 427–28 (1999) (arguing that a split of the Ninth Circuit is “inevitable”). 
 61. In the publication rate model, the data were a vailable only for the years 1985–
2005. 
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common. This simple model of oral argument rates th us incorpo-
rates four variables: (1) circuit size, (2) workloa d, measured as 
merits terminations per judge, (3) percent active j udge participa-
tion, and (4) percent criminal or prisoner petition s on the docket. 
The source and measurement of these variables are s et forth in 
the Data Appendix. 

B.  Hypotheses Relating to Reversal Rates 

The model of circuit reversal rates includes the sa me variables 
as the model of oral argument, along with two addit ional vari-
ables. In the model of oral argument, I hypothesize d that circuit 
size would be negatively related to the dependent v ariable. The 
expectation regarding the influence of circuit size  is somewhat 
less clear with respect to reversal rates. Circuit size could be posi-
tively associated with reversal because, as circuit s increase in 
size, it may become more difficult for the district  court judges to 
predict appellate court preferences or identify cle ar rules from a 
large volume of precedents. On the other hand, larg er circuits 
could produce lower reversal rates because the judg es are less 
able themselves to discern the appropriate standard  of review 
from a proliferation of precedents, potentially lea ding to less 
stringent scrutiny of the district court. 62 The expected influence of 
high caseloads is more clear. Burdensome workloads should be 
associated with a reduction in the rate of reversal . Reversal of the 
district court takes time; unlike an affirmance, a reversal re-
quires the appellate panel to carefully explain the  rationale for 
reversal and the procedures that must be undertaken  if remand 
is necessary. As for active judge participation, ex isting research 
has demonstrated that where a designated judge is t he majority 
opinion writer, reversal is less likely. 63 Thus, I hypothesize that 
where panels are more often staffed by active as op posed to visit-
ing judges, reversal rates will be higher. On the o ther hand, 
where a court’s docket is dominated by prisoner and  criminal ap-
peals, many of which are meritless, I expect lower reversal rates. 

 

 62. For a discussion of this in connection with a model of panel voting behavior, see 
Hettinger, Lindquist & Martinek, supra note 46, at 106–07. 
 63. See id. at 110 (suggesting two possible explanations: that  a designated judge may 
identify more with the district court judge, or tha t the chief judge may take extra care in 
assigning cases to a panel, including a designated judge so as to not assign reversals to a 
designated judge). 
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In addition to these variables, I have included two  additional 
factors that may influence reversal rates across th e appeals 
courts. Judges’ ideologies affect their decisions i n the appeals 
courts; the evidence is clear in most decision-maki ng contexts. 64 
With respect to reversal, however, the evidence is mixed. In the 
most recent evaluation of this issue, Hettinger, Ma rtinek, and I 
found that differences between the ideology of the district court 
judge and the reviewing panel did not affect the li kelihood of re-
versal. 65 For purposes of the aggregate circuit-level data a nalyzed 
in this paper, it would be difficult to construct m easures to reflect 
ideological differences between district and circui t court judges. 
Instead, I have included a variable reflecting ideo logical diversity 
of the appeals court. Where the circuit itself is d ivided ideologi-
cally, it is reasonable to assume that greater divi siveness also 
will characterize the circuit’s relationship with t he district courts 
below. Finally, the model includes a variable refle cting the rate at 
which the circuit grants oral argument on the suppo sition that 
where a circuit grants oral argument frequently, th e judges will 
be more likely to detect reversible error because t hey are exposed 
to a greater depth of argument and information rega rding meri-
torious appeals. 

The model of reversal rates thus incorporates six v ariables: (1) 
circuit size, (2) workload, measured as merits term inations per 
judge, (3) percent active judge participation, (4) percent criminal 
or prisoner petitions on the docket, (5) ideologica l variation 
among the circuit judges, and (6) oral argument rat e. The source 
and measurement of these variables are set forth in  the Data Ap-
pendix. 

C.  Hypotheses Relating to Opinion Publication  

 The model of opinion publication rates is specifie d with the 
same variables as the model of oral argument rates,  but with the 

 

 64. See HETTINGER , L INDQUIST &  MARTINEK , supra note 47, at 42 (“[A] judge’s concep-
tion of legal error may well be structured by her a ttitudes or policy preferences.”); C ASS R. 
SUNSTEIN , DAVID SCHKADE , L ISA M.  ELLMAN &  ANDRES SAWICKI , ARE JUDGES POLITICAL ? 

AN EMPIRICAL ANALYSIS OF THE FEDERAL JUDICIARY 128 (2006) (“As a circuit court be-
comes more dominated by judges appointed by preside nts of one political party, the cir-
cuit’s voting patterns are likely to shift accordin gly.”). 
 65. See HETTINGER , L INDQUIST &  MARTINEK , supra note 47, at 46 (“[T]he context of 
decision making on the U.S. Courts of Appeals makes  it unlikely that attitudinal factors 
alone can account for circuit judges’ observed beha vior.”). 
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addition of several other variables that are theore tically related 
to opinion publication. First, as with oral argumen t, I hypothesize 
that court size will be negatively related to rates  of opinion publi-
cation on grounds that judges on larger courts may be more reluc-
tant to generate a proliferation of precedents in t he form of pub-
lished opinions. In the Ninth Circuit, for example,  twenty-eight 
judges could produce a prodigious quantity of prece dents among 
them. In order to ensure consistency in circuit law , judges on lar-
ger circuits may be more likely to resist publicati on unless the 
opinion serves to alter existing legal doctrine or announce a new 
rule in a case of first impression. As Judge Wald h as observed, 
“[e]scalating caseloads . . . produce a glut of pub lished precedent 
which the judge should but cannot always know.” 66 In addition, I 
expect that a high proportion of criminal and priso ner petitions 
on a circuit’s docket will be negatively related to  opinion publica-
tion, as these constitute “easy” cases less likely to result in inno-
vations in circuit law. Workload also should be neg atively related 
to opinion publication. It is reasonable to assume that over-
worked judges have less time to engage in the caref ul crafting 
process required for a published opinion. 67 And the larger the per-
centage of cases disposed of by active judges, the more frequently 
I expect opinions to be published, simply because a  circuit is 
probably more likely to publish opinions drafted by  active judges 
than by visiting judges. 

In addition to these variables, I add four other fa ctors that 
could influence the rate at which a circuit’s judge s choose to pub-
lish their opinions. I first hypothesize that incre asing ideological 
disparity among judges on a circuit court is likely  to produce 
lower publication rates, as it is possible that jud ges in the ideo-
logical minority may attempt to “hide” unpublished opinions that 
diverge from the dominant preferences of judges wit hin the cir-
cuit. 68 Scholars have debated whether publication rules pro vide 

 

 66. Patricia M. Wald, Some Thoughts on Judging as Gleaned From One Hundre d 
Years of the Harvard Law Review and Other Great Books , 100 HARV . L.  REV . 887, 904 
(1987). 
 67. See POSNER , supra note 8, at 169 (“Unpublished opinions are prepared less care-
fully because the judges put less time into them; t hey put less time into them not because 
they are lazy but because they are trying to use th eir time as productively as possible.”). 
 68. Cf. Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Pre-
dicts Publication in the United States Courts of Ap peals, 54 VAND . L.  REV . 71, 103 (2001) 
(“[J]udges who share common backgrounds or traits c ould tacitly agree to suppress unpal-
atable opinions by leaving them unpublished.”). 
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judges with the opportunity to act strategically wi th respect to 
the development of circuit precedent. 69 Where judges on a circuit 
share a relatively uniform ideological perspective,  no minority of 
judges would have the incentive to limit the impact  of precedent 
because they disagree with the direction of circuit  law. If, how-
ever, wide variation exists in the ideological pred ispositions of 
judges on the circuit, such incentives might exist.  In addition to 
ideological diversity, reversal and dissent rates a lso should be 
positively related to opinion publication. The circ uits typically use 
reversal of the district court and the presence of a dissenting 
opinion as criteria in making the decision to publi sh an opinion. 70 

Finally, where a circuit decides cases frequently e n banc, it re-
veals a general propensity for the circuit to engag e in more “pub-
licized” decision making, which might then be assoc iated with a 
propensity to publish as well. 

The model of opinion publication therefore includes  the follow-
ing variables: (1) circuit size, (2) workload, meas ured as merits 
terminations per judge, (3) percent active judge pa rticipation, (4) 
percent criminal or prisoner petitions on the docke t, (5) ideologi-
cal variation on the circuit, (6) reversal rate per  year, (7) dissent 
rate per year, and (8) the number of en banc hearin gs each year. 
The source and measurement of these variables are s et forth in 
the Data Appendix. 

D.  Hypotheses Relating to Disposition Times  

 As for disposition time, I expect that court size,  ideological 
variation, en banc review, dissent rate, reversal r ate, oral argu-
ment rate, publication rate, and workload will be p ositively re-
lated to the speed with which circuit courts dispos e of appeals. 
Larger circuits may face more imposing logistical o bstacles to the 
resolution of cases as judges attempt to hear cases  and reach 
agreement with colleagues whose chambers are geogra phically 
dispersed. In addition, circuits staffed by judges with widely op-
posing ideological viewpoints also may experience m ore difficulty 
in achieving consensus in the opinion-writing proce ss. The other 
variables simply involve additional steps in the de cision-making 
process that may increase disposition time. For exa mple, it takes 

 

 69. See id. at 97. Note that judges even recognize this possibi lity. Id. at 97 n.84. 
 70. Id.  at 76–78. 
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longer: (1) to hear oral argument than to decide a case based on 
the briefs alone, (2) to write a published opinion than to issue an 
unpublished opinion or order, and (3) to reverse th an to affirm 
the district court. 71 En banc proceedings likely add to case dispo-
sition time as well, as organizing en banc proceedi ngs causes a 
disruption in a court’s normal hearing schedule. Fi nally, I expect 
judges with heavier workloads to take longer to dis pose of ap-
peals. 

On the other hand, I expect the percentage of activ e judge par-
ticipations will be negatively related to dispositi on time, as the 
process of negotiating with judges sitting by desig nation—who 
are likely unfamiliar with circuit precedent and no rms—is likely 
to increase case processing time. 72 Finally, where a circuit’s 
docket includes a large percentage of “easy” crimin al and prisoner 
appeals, I expect disposition time to be reduced. 73 

 

 

 

 

 

 

 

 
 
 
 
 
 
 

 

 71. See Thomas B. Marvell & Carlisle E. Moody, The Effectiveness of Measures to In-
crease Appellate Court Efficiency and Decision Outp ut , 21 U.  M ICH . J.L.  REFORM  415, 438–
40 (1988).  
 72. An alternative hypothesis, however, is that distric t court or visiting judges may 
actually expedite decision making because they are more likely to defer to the active 
judges in the panel. I thank Mitu Gulati for this i nsight. 
 73. See Wasby, An Evaluation of Guidelines , supra note 43, at 93 (“[V]ery high pro-
portion of unpublished dispositions are criminal ap peals or habeas corpus petitions from 
state convictions.”). 
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Table 1: Multivariate Model of Oral Argument Rates 

1983–2005  
United States Courts of Appeals (Circuits 1–11) 

 
Variable  Coefficient Standard Error p value 
Circuit Size (-) -.374 .145 .005 
Merits per judge (-)  -.087 .013 .000 
Active Judge (-)  -.171 .056 .001 
Crim/Prisoner (-) -25.00 6.75 .000 
Constant 85.29 5.55 .000 

 
N = 253, R 2  = .70, �  = .765. 
Note: Statistical significance evaluated using a on e-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table. 
Model estimated using panel corrected standard erro rs and assuming common autocorre-
lation (AR1). 

 
Table 2: Multivariate Model of Reversal Rates 

1983–2005  
United States Courts of Appeals (Circuits 1–11) 

 
Variable Coefficient Standard Error p value 
Circuit Size (+/-) -.049 .026 .034 
Ideological Spread (+) 2.84 1.28 .014 
Active Judge (+) .116 .022 .000 
Oral Argument Rate (+) -.0007 .013 .479 
Merits per judge (-) -.006 .005 .122 
Crim/Prisoner (-) -9.46 3.89 .005 
Constant 9.20 2.66 .001 

 
N = 253, R 2  = .51. 
Note: Statistical significance evaluated using a on e-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table.  
Model estimated using panel corrected standard erro rs. 
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Table 3: Multivariate Model of Publication Rates 

1983–2005  
United States Courts of Appeals (Circuits 1–11) 

 
Variable Coefficient Standard Error p value  
En Bancs (+) -.025 .069 .354 
Reversal Rate (+) .433 .123 .000 
Circuit Size (-) -1.14 .124 .000 
Ideological Spread (+/-) -.160 4.16 .485 
Active Judge (+) .022 .053 .336 
Merits per judge (-) -.084 .012 .000 
Dissent Rate (+) .180 .335 .295 
Crim/Prisoner (-) -26.55 6.69 .000 
Constant 59.63 6.13 .000 

 
N = 231, R 2  = .70, �  = .734.   
Note: Statistical significance evaluated using a on e-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table. 
Model estimated using panel corrected standard erro rs and assuming common autocorre-
lation (AR1). 
 

Table 4: Multivariate Model of Disposition Times  
1983–2005  

United States Courts of Appeals (Circuits 1–11) 
 

Variable Coefficient Standard Error   p value 
Reversal Rate (+) -.003 .027 .450 
Circuit Size (+) .173 .038 .000 
Ideological Spread (+) 1.69 .979 .041 
Active Judge (-) -.024 .012 .030 
Merits per judge (+) .002 .003 .241 
Dissent Rate (+) .005 .074 .473 
Crim/Prisoner (-) .062 1.48 .434 
Oral Argument Rate (+) .031 .019 .047 
Publication Rate (+) -.006 .022 .385 
En Bancs (+) .017 .013 .104 
Constant 8.07 2.08 .000 

 
N = 231, R 2  = .62, �  = .814.   
Note: Statistical significance evaluated using a on e-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table. 
Model estimated using panel corrected standard erro rs and assuming common autocorre-
lation (AR1). 
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 IV.    ANALYSIS  

A.  Model Results  

The results of these models of oral argument rates,  reversal 
rates, publication rates, and disposition times are  presented in 
Tables 1 through 4. These dependent variables were modeled us-
ing a pooled cross-sectional time-series design wit h data from the 
years 1983–2005.  The models were estimated using Prais-
Winsten regression assuming that the disturbances a re hetero-
scedastic and contemporaneously correlated across p anels, and 
allowing for panel-specific first-order autocorrela tion in the re-
siduals. 74 Year dummy variables were included in the models t o 
control for temporal effects as well. 75 

B.  Oral Argument  

The model of oral argument produced results consist ent with 
theoretical expectations. First, circuit size is st atistically signifi-
cant and negatively signed as expected. Even after controlling for 
caseload, larger circuits are less likely to grant oral argument. 
For every one-judge increase in a circuit’s size, t he percentage 
rate of oral argument decreases by .374 percent. Su bstantively, 
this variable has a meaningful impact only when one  considers 
change in the dependent variable over widely rangin g values of 

 

 74. Nathaniel Beck & Jonathan N. Katz,  What to Do (and Not to Do) with Time-Series 
Cross-Section Data, 89 AM . POL . SCI . REV . 634, 637, 645 (1995) (suggesting this approach 
for studies in comparative politics). 

 75. Time series cross sectional (“TSCS”) models ar e difficult to specify because of es-
timation problems caused by the combination of data  measured over both space (panel 
units) and time. See James A. Stimson, Regression in Space and Time: A Statistical Essay , 
29 AM . J. POL . SCI . 914–47 (1985). This combination makes use of ordi nary least squares 
(“OLS”) regression inappropriate because OLS produc es inefficient and biased parameter 
estimates in the face of heteroscedasticity within cross sections (across time units), auto-
correlation across time units (within cross section s), and spatial correlation among cross 
sections—all of which are often present in TSCS dat a. Panel corrected standard errors ac-
count for heteroscedasticity and spatial autocorrel ation. See Beck & Katz, supra note 74, 
at 634–47. In addition, diagnostics (xterial in Sta ta) indicated that, with the exception of 
the reversal model, the models produced first-order  autocorrelated error, hence, they were 
estimated using the Prais-Winsten transformation as suming a common �  as recommended 
by Beck and Katz. To ensure the results were robust  to alternative estimation techniques, 
the models were also estimated using a generalized least squares random effects estimator 
(where the Hausman test indicated it was appropriat e), a fixed effects estimator, as well 
as Prais-Winsten regression with a lagged dependent  variable. For the most part, the 
techniques returned very similar results to those r eported in the tables, with the results 
reported among the most conservative. 
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circuit size. For example, as circuit size moves fr om twelve judges 
to twenty-seven judges, it reduces the rate of oral  argument by 
more than five percent. Given that the rate of oral  argument is as 
low as fifteen percent in recent years in some circ uits, and on av-
erage in 2005 was only thirty-two percent, the subs tantive impact 
of circuit size is thus modest but not inconsequent ial. Moreover, 
the heavier the workload faced by appellate judges,  the less likely 
they are to grant oral argument frequently. Further more, where 
dockets are comprised of a high proportion of priso ner and crimi-
nal petitions, oral argument rates also decline—and  decline sub-
stantially. For an increase in the proportion of cr iminal/prisoner 
petitions on the docket from .3 to .4, for example,  oral argument 
declines by 2.5%. Since the circuits vary substanti ally on this 
variable (with a range of .24 to .66 across the tim e period stud-
ied), docket composition is critical in explaining different norms 
related to oral argument. Finally, the greater the active judge 
participation, the less frequent oral argument. For  every one-
percent increase in active judge participation, ora l argument 
rates decrease by .17 percent. As the percentage of  active judge 
participation increases from sixty to ninety percen t, the rate of 
oral argument decreases by about five percent. Agai n, this does 
not seem like a large impact until one considers th at in recent 
years, the rate of oral argument is already very lo w on average. 
Perhaps circuits operate on the assumption that whe n visitors 
are deciding appeals, oral argument is more useful and also nec-
essary to enhance the legitimacy of the decision-ma king process. 76 

C.  Reversal Rates 

As in the model of oral argument, circuit size is n egatively re-
lated to the rate of reversal. Initially, I did not  provide a direc-
tional hypothesis for circuit size because theoreti cally, circuit size 
could be positively or negatively related to revers al rates. 77 Sub-
stantively, the impact of circuit size is modest: f or every addi-
tional judgeship, reversal rates decrease by .049 p ercent. As a re-
sult, circuit size has a meaningful effect only ove r a wide range in 
its value. As a circuit increases in size from fift een to twenty-five 
judges, for example, reversal rates decrease by .49  percent. Al-

 

 76. COHEN , supra note 4, at 197 (noting that visiting judges are unf amiliar with cir-
cuit procedures and norms, and, thus, may require a ssistance from active judges). 
 77. See supra Part III.B. 
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though the causal mechanisms are not clear, it is p ossible that 
larger circuits experience more difficulty settling  on appropriate 
standards of review or reaching consensus over prop er grounds 
for reversal. On the other hand, circuits that enjo y greater par-
ticipation by active judges are more likely to reve rse. While simi-
larly modest in substantive impact—the coefficient for this vari-
able is small—the findings reinforce the conclusion s reached in 
existing research that visiting judges are less lik ely to vote to re-
verse than active judges. Docket composition makes a difference 
as well; where criminal and prisoner petitions cons titute a larger 
proportion of the docket, reversal is also less lik ely, probably be-
cause many of these appeals lack substantive merit.  For every 
one-tenth increase in the proportion of criminal an d prisoner 
cases on the docket, reversal rates decrease by .94  percent. 

In contrast, workload is unrelated to reversal; sin ce reversal 
takes more time than affirmance, it is perhaps surp rising that 
circuits with heavy workloads do not have lower rev ersal rates. 
Finally, ideological variation on a circuit is posi tively associated 
with its reversal rate; as the measure of circuit i deology moves 
from one standard deviation below to one standard d eviation 
above its mean, reversal rates increase by more tha n one per-
cent.78 

D.  Opinion Publication  

The rate at which a circuit publishes its opinion i s influenced 
by a number of factors. First, as expected, in circ uits where re-
versal is more common, the judges publish opinions more often. 
This finding is consistent with formal rules govern ing publica-
tion. 79 And as expected, workload per judge and the percen tage of 
criminal and prisoner appeals on the docket are neg atively re-
lated to publication. 

Circuit size is also negatively associated with opi nion publica-
tion. This variable is statistically significant an d the coefficient 

 

 78. The variable measuring ideological variations on a circuit ranges from .509 to 
1.206 (less than 1). As a consequence, the coeffici ent on the ideology variable must be in-
terpreted with some caution since understanding its  impact requires some out-of-sample 
predictions. For that reason, I have estimated the impact of the variable given a change in 
one standard deviation above and below its mean. 
 79. Greene, supra note 41, at 1507–08 (listing several indicia of whe n an opinion is 
likely to be published). 
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indicates that for every additional judge added to a circuit, publi-
cation rates decrease by a little more than one per cent. Clearly, 
larger circuits publish their decisions less often,  perhaps to avoid 
the cacophony of precedents that might result if pu blication were 
more common. 

Other variables with expected relations to publicat ion rates 
produce statistically insignificant results in the model. Circuits 
with higher dissent rates do not necessarily publis h more opin-
ions. Nor do ideological variation or active judge participation af-
fect publication rates. 

E.  Disposition Time  

In the model of disposition time, four variables re ached accept-
able levels of statistical significance, and one va riable was signifi-
cant in one-tailed tests at the .10 level. Court si ze is positively 
and significantly related to disposition time; larg er courts take 
longer to dispose of appeals, probably due to logis tical impedi-
ments not faced in smaller circuits. In the Ninth C ircuit (with 
twenty-eight authorized judgeships), for example, j udges may 
have to travel long distances to hear appeals given  the large geo-
graphical region incorporated in that circuit, a pr oblem not faced 
by the six judges in the geographically compact Fir st Circuit. 
These scheduling or logistical difficulties may lea d to increased 
delays in the decision-making process. Substantivel y, for every 
ten additional judges in a circuit, median disposit ion time in-
creases by somewhat more than one month. Oral argum ent rate 
is also related to disposition time, presumably bec ause it takes 
longer to decide cases with oral argument than simp ly on the 
briefs, but the impact of the oral argument variabl e is modest. 
For every one percent increase in oral argument rat e, disposition 
time is increased by .03 months. Another variable t hat reflects 
additional logistical hurdles in the decision-makin g process—en 
banc decisions—is also positively associated with d isposition 
time, albeit at a more lenient level of statistical  significance. 
Where a circuit grants more en banc review, it slow s the average 
time for all appeals to be disposed. 

Judicial ideology also appears to influence case di sposition 
time. Where circuits are staffed by judges with wid ely divergent 
ideological orientations, those circuits experience  increased de-
lays in the disposition of appeals. When the ideolo gy variable is 
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increased from one standard deviation below to one standard de-
viation above the mean, it increases the median dis position time 
by about two-thirds of one month. One might specula te about 
why this is so. Where individual judges’ views of l aw and policy 
converge within a narrow ideological range, they ar e likely to dis-
pose of appeals more quickly because there is less need to ac-
commodate opposing viewpoints in the opinion. Thus,  ideological 
dissimilarity likely increases the complexity of th e decision-
making process. However, as the percentage of activ e judge par-
ticipation increases, disposition time is reduced. This finding is 
consistent with reports that visiting judges take l onger to dispose 
of their appellate work. 80 

Other variables that one would expect to be related  to disposi-
tion time were not, particularly reversal and publi cation rates. 
Since both add additional complications in the case  processing 
sequence, it is reasonable to assume that they woul d increase the 
time required to dispose of appeals. Interestingly,  they are not re-
lated to disposition time when other factors are co ntrolled. Nor 
does an increased workload appear to affect the tim e required for 
judges to dispose of appeals. 

V.  VARIATION IN DISSENT RATES  

In the section above, I explored the determinants o r predictors 
of circuit-level variations in adjudicative norms. In this section, I 
assess the effects of those institutional variation s on another 
form of judicial behavior that is also shaped by in formal norms: 
dissent. Traditionally, scholars have viewed dissen t as one of the 
most interesting and salient forms of judicial beha vior. 81 Interest 
in dissenting behavior stems from the assumption th at the exis-
tence of dissent evidences discretionary decision-m aking oppor-
tunities. 82 Scholars have viewed the public expression of disse nt 
as an indicator that alternative decisional outcome s are available 

 

 80. See COHEN , supra note 4, at 197 (noting that visiting judges take lo nger to write 
opinions and dispose of their caseload). 
 81. See, e.g., Sheldon Goldman & Charles M. Lamb, Prologue to JUDICIAL CONFLICT 

AND CONSENSUS 1–5 (1986). 
 82. See DONALD R. SONGER , REGINALD S. SHEEHAN &  SUSAN B. HAIRE , CONTINUITY 

AND CHANGE ON THE UNITED STATES COURTS OF APPEALS  104–05 (4th ed. 2003) (explain-
ing that the existence of disagreement among some j udges indicates that all the judges 
who participated in the case exercised discretion).  
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to the judges. As a consequence, nonunanimous decis ion-making 
in collegial courts has been the frequent focus of research con-
ducted by judicial scholars. 83 Moreover, dissent rates have impor-
tant institutional implications. To the extent that  policy-makers 
value the stability of precedent and the legitimacy  of judicial de-
cisions, higher rates of dissent may undermine thes e institutional 
assets. Thus, if the “balkanization” or “bureaucrat ization” of deci-
sion-making on the courts of appeals results in hig her rates of 
dissent, critics may be justified in expressing som e concern over 
the impact of these adaptive trends on case process ing in the 
courts of appeals. 84 As the box plots in Figure 7 demonstrate, dis-
sent rates do vary significantly across the circuit s. 

 

 
 

To assess the influence of institutional variations  on dissensus 
in the courts of appeals, therefore, I specified a model of dissent 

 

 83. See, e.g., Steven A. Peterson, Dissent in American Courts , 43 J. POL . 412 (1981) 
(reviewing and synthesizing the literature of legal  thinkers on dissent). 
 84. That having been said, dissent in the U.S. Cou rts of Appeals is extremely low 
when compared to dissent in other appellate courts,  including the United States Supreme 
Court. See LEE EPSTEIN ET AL ., THE SUPREME COURT COMPENDIUM : DATA , DECISIONS &  

DEVELOPMENTS  191–218 (2d ed. 1996) (various tables with dissent  rates over time). 
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Figure 7: Dissent Rates 1983–2005 
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rate as a function of independent variables reflect ing the institu-
tional characteristics or norms discussed above. Mo st of these 
variables have predictable relationships to dissent  rates. First, 
court size may be positively related to dissent rat e, as judges on 
larger courts are likely to experience diminished c ollegiality and 
thus may be less sensitive to maintaining relations hips with 
other judges. 85 At least one study has found that court size is re -
lated to patterns of dissent, with larger courts ex periencing 
higher dissent rates. 86 I also hypothesize that as the ideological 
make-up of a circuit becomes more diverse, the perc entage of 
cases with dissenting opinions will increase. This hypothesis 
finds an obvious foundation in attitudinal theories  of judicial be-
havior: judges with more divergent political predis positions will 
be more likely to disagree on case outcomes.  

Staffing considerations may be related to dissentin g behavior 
in other ways as well. Existing research suggests t hat judges sit-
ting by designation are less likely to dissent. 87 As a corollary to 
this finding, I hypothesize that in circuits where active judges 
participate in a higher percentage of cases, the di ssent rate will 
also be higher. En banc decisions reflect a lack of  consensus be-
tween individual panels and the entire circuit, and  thus the fre-
quency of en bancs may be positively related to dis sent rates. In-
deed, frequent en banc hearings may reflect a high level of 
disagreement among judges on the circuit as a whole .88 High 
rates of district court reversals indicate the pres ence of noncon-
sensual decision making hierarchically, and thus I hypothesize 
that high rates of reversal will be associated with  high rates of 
dissent as well. 89 Studies have also found that dissent more fre-
quently accompanies decisions that reverse rather t han affirm 

 

 85. See David A. Skeel, Jr., The Unanimity Norm in Delaware Corporate Law , 83 VA. 
L.  REV . 127, 134–35 (1997) (finding that court size may be a factor in dissent rate, but is 
not dispositive). 
 86. Henry R. Glick & George W. Pruet, Jr., Dissent in State Supreme Courts: Patterns 
and Correlates of Conflict , in  JUDICIAL CONFLICT AND CONSENSUS 199, 207 (Sheldon Gold-
man & Charles M. Lamb eds., 1986). 
 87. See Saphire & Solimine, supra note 47, at 368–70 (finding that district court 
judges sitting by designation dissent in one-to-two  percent of cases, compared to over 
three percent for circuit judges). 
 88. See Tracey E. George, The Dynamics and Determinants of the Decision to Gr ant 
En Banc Review , 74 WASH . L.  REV . 213, 253–54 (1999). 
 89. See Donald R. Songer, Consensual and Nonconsensual Decisions in Unanimous  
Opinions of the United States Court of Appeals, 26 AM . J. POL . SCI . 225, 237 (1982) 
(“[R]eversals involve intercourt conflict. . . .”).  
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the lower court. 90 Finally, I hypothesize that circuits that hear 
oral argument in a greater percentage of cases will  experience 
higher rates of dissent, as judges may be more like ly to formulate 
independent opinions as they become more informed a bout a 
case. The alternative hypothesis here, of course, i s that the proc-
ess of oral argument may persuade judges to iron ou t their differ-
ences. 

In contrast, circuits with larger percentages of cr iminal and 
prisoner cases should have lower dissent rates, as these cases are 
less demanding and complex and thus less likely to generate dis-
sents. Workload should also be negatively related t o dissenting 
behavior, as overworked judges have less time to wr ite separate 
opinions. 

 
Table 5: Multivariate Model of Dissent Rates  

1983–2005  
United States Courts of Appeals (Circuits 1–11) 

 
Variable Coefficient Standard Error p value 
Reversal Rate (+) .018 .023 .218 
Circuit Size (+) .029 .018 .051 
Ideological Spread (+) 3.51 .666 .000 
Active Judge (+) -.012 .011 .134 
En Bancs (+) .006 .012 .314 
Oral Argument Rate (+) .021 .009 .010 
Merits per judge (-) -.001 .002 .250 
Crim/Prisoner (-) .894 1.33 .251 
Constant -.955 1.38 .491 

 
N = 253, R 2  = .36, �  = .504.   
Note: Statistical significance evaluated using a on e-tailed test where directionality of coef-
ficient is hypothesized a priori.  Coefficients for  year dummy variables omitted from table.  
Model estimated using panel corrected standard erro rs and assuming common autocorre-
lation (AR1). 

 
 The results of the model are presented in Table 5. As the table 
indicates, several of the variables serve as signif icant predictors 
of dissent rates for the years included in the anal ysis. As ex-
pected, court size is positively related to dissent  rate, as is the 
measure of ideological spread. Thus, we can expect higher rates 

 

 90. See Virginia A. Hettinger, Stefanie A. Lindquist & Wen dy L. Martinek,  Separate 
Opinion Writing on the United States Courts of Appe als, 31 AM . POL . RES. 215, 236 (2003). 
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of dissenting behavior on larger courts and on cour ts where 
judges’ ideological predispositions are more divers e. Oral argu-
ment also appears to enhance judges’ propensity to dissent. On 
the other hand, workload is not related to dissent rates, 91 nor is 
docket composition. 

In interpreting the coefficients in the model of di ssent, it is im-
portant to keep in mind that in general, dissent ra tes in the cir-
cuit courts are relatively modest, varying from a h igh rate of 7.53 
percent to a low of .25 percent in the years analyz ed. Thus a vari-
able that produces even a half percentage point cha nge in the 
dissent rate is meaningful in light of the dependen t variable’s 
limited range. Consider the variable reflecting ide ological varia-
tion among the circuit judges, for example. Moving from its 
minimum to maximum value, this variable contributes  2.5 per-
centage points to the dependant variable. Increasin g a circuit’s 
rate of oral argument by ten percentage points incr eases its dis-
sent rate by .21 percent. Increasing a circuit’s si ze by ten judges 
increases its dissent rate by .29 percent. 
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Figure 8: Dissent Rate by Ideological Spread

 
  

 

 91. This finding comports with existing research. Id.  at 235. 
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Thus, consensus within a circuit is clearly influen ced by a num-
ber of relevant variables. But the most important o f these is ideo-
logical disagreement. When panels are staffed with judges of di-
vergent policy preferences, dissent is more likely.  This bivariate 
relationship is exhibited graphically in Figure 8. The other statis-
tically significant variables also affect dissent r ates after control-
ling for ideological variation, but they do not hav e the same im-
portant substantive impact. This finding comes as n o surprise 
perhaps, but it has far reaching implications. Diss ent can cer-
tainly play an important role in the development of  legal doc-
trine, and it forms an important outlet for judges who view the 
majority’s decision as unjust. Yet high levels of d issensus may 
also be viewed as an indicator of the instability o r unpredictabil-
ity of precedent. 92 Ideological polarization within the judiciary 
therefore produces conditions that may undermine in stitutional 
values associated with the rule of law. 

 

 92. See Arthur D. Hellman, Precedent, Predictability, and Federal Appellate St ruc-
ture , 60 U.  PITT . L.  REV . 1029, 1044 (1999) (“The presence of a dissent tell [sic] us that the 
case would have been decided differently by one fed eral judge. But to use that dissent as a 
proxy for unpredictability, we must posit that ther e is at least one other judge who would 
take the same position and, further, that such a ju dge might have sat on the panel that 
heard the case. Are those assumptions sound? I thin k they are.”). 
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VI.   CONCLUSION :  NORMS AND THEIR IMPACT  

Empirical studies of appellate courts suggest that institutional 
norms, rules, and procedures are often significantl y related to 
judges’ and litigants’ behavioral patterns. 93 Studies of institu-
tional variations across state courts, including se lection method, 
opinion assignment procedures, and the existence of  an interme-
diate appellate court, for example, have been shown  to affect liti-
gation and dissent rates in those courts. 94 Similarly, studies of ju-
dicial productivity in state court systems have fou nd that 
institutional variations such as caseload, opinion publication, and 
oral argument practices influenced judicial product ivity (as 
measured by decisions per judge). 95 In the federal appeals courts, 
Songer explored the relationship between other circ uit-level 
norms, including reversal of the district court, an d dissent rates 
on the courts of appeals. 96 In a comprehensive study of dissenting 
behavior by individual judges in the federal appeal s courts, Het-
tinger, Martinek, and I found that panel compositio n and certain 
background characteristics affected judges’ propens ity to dissent. 
Similarly, Harrington and Ward studied the influenc e of institu-
tional characteristics and environmental influences  on litigation 
rates in the federal courts of appeals, finding tha t circuits that 
tended to dispose of cases without a hearing and th at rarely over-
turned lower court rulings experienced higher rates  of appeal.97 
Taken in combination, this research indicates that further explo-
ration into the nature and influence of institution al variations 
across the circuit courts may yield insights into t he dynamics of 
 

 93. See supra text accompanying notes 60–73. 
 94. See generally F. Andrew Hanssen, The Effect of Judicial Institutions on the Uncer-
tainty and the Rate of Litigation: The Election ver sus Appointment of State Judges , 28 J. 
LEGAL STUD . 205 (1999) (discussing how the legal process is aff ected by the trade-off be-
tween judicial accountability and judicial independ ence). 
 95. See Marvell & Moody, supra  note 71, at 415 (“Output per judge increased, on a v-
erage, from fifty-three to eighty-eight decisions i n the 1974–1984 period. . . .”). 
 96. See Donald R. Songer, Factors Affecting Variation in Rates of Dissent in the U.S. 
Courts of Appeals , in  JUDICIAL CONFLICT AND CONSENSUS 117, 128–30 (Sheldon Goldman 
& Charles M. Lamb eds., 1986); see also Sheldon Goldman, Voting Behavior on the United 
States Courts of Appeals Revisited , 69 AM . POL . SCI . REV . 491, 491 (1975) (exploring “facets 
of judicial behavior on the appeals courts with par ticular reference to the attitudinal and 
the backgrounds-behavior research problems”). 
 97. Christine B. Harrington & Daniel S. Ward, 9 Patterns of Appellate Litigation, 
1945–1990, in  CONTEMPLATING COURTS  206, 224 (Lee Epstein ed., 1995) (“[T]he more 
[government] cases a circuit disposes of without a full hearing, the fewer cases come to it 
the following term. The opposite is the case for pr ivate civil appeals.”). 
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judicial decision-making and the development of nor ms within 
those institutions. 

In this article, I have explored the extent and con sequences of 
institutional variation across the United States Co urts of Appeals 
for the evolution of varied decision-making norms i n the circuits. 
These norms clearly influence the administration of  justice in the 
federal appellate courts, but they are far more elu sive to describe 
and explain than are formalized norms. 98 This article reflects an 
effort to explain what factors influence the develo pment of norms 
across the federal appellate courts, and how those norms are in-
terrelated. In this sense, it takes seriously the i dea that “broad 
cultural themes . . . translate into relatively ste adfast normative 
rules and rituals of how action is to be taken.” 99 The results of 
these analyses are summarized in Table 6.  

 

 

 98. COHEN , supra note 4, at 169 (noting that informal cultural norms  are more “elu-
sive” than formal and structural aspects of judicia l institutions). 
 99. Id.  at 171. 
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Table 6: Comparison of Influence of Independent  
Variables in Models of Circuit Norms and Characteri stics 

 
Note: n.s. = not statistically significant, ** = no t included in the model, Negative = Inde-
pendent variable negatively related to dependent va riable, Positive = Independent vari-
able positively related to dependent variable. †Sig nificant at more lenient ten percent 
level (p � .1). 

 

Although these courts share many institutional char acteristics, 
they also differ on a number of dimensions that hav e implications 
for the administration of justice in the federal ap pellate system. 
Based on the descriptive statistics presented in Pa rt II, it seems 
clear that a judge on the Ninth or Eleventh Circuit , for example, 
experiences a substantially different set of constr aints than does 
a judge on the First or Tenth Circuit. Among other things, judges 
in different circuits experience different workload  burdens, decide 
a somewhat different mix of cases, have different l evels of inter-
action with the litigants, and create different out puts in the form 
of published versus unpublished opinions. From the litigants’ 
perspective, these courts must represent significan tly different 
forums as well in terms of their accessibility and responsiveness. 
In some circuits, the litigants are more likely to receive proce-
dural advantages in the form of oral argument oppor tunities and 
enhanced judicial scrutiny of their appeals. 

Several of these intercircuit variations also appea r to affect ju-
dicial behavior and outputs. In the regression mode ls of oral ar-
gument, reversal rate, publication rate, dispositio n time, and dis-

 
Independent 
Variable 

Oral 
Argument  

Rates 

 
Reversal 

Rates 

 
Publication 

Rates 

 
Disposition  

Times 

 
Dissent  

Rate 
Circuit Size Negative Negative Negative Positive Po sitive 
Active Judge  
Participation 

Negative Positive n.s Negative n.s 

Merits  
Terminations  
per Judge 

 
Negative 

 
n.s 

 
Negative 

 
n.s 

 
n.s 

Criminal/Prisoner Negative Negative Negative n.s n. s 
Ideological 
Spread 

** Positive n.s Positive Positive 

Oral Argument 
Rate  

** n.s ** Positive Positive 

Reversal Rate ** ** Positive n.s n.s 
En Bancs ** ** n.s Positive† n.s 
Publication Rate ** ** ** n.s ** 
Dissent Rate ** ** n.s n.s ** 
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sent rate, several findings were consistent. 100 First, court size af-
fects the nature of the judicial decision-making pr ocess, but only 
to a limited degree. Larger courts grant oral argum ent and issue 
published opinions in a smaller percentage of cases , reverse less 
often as a percentage of all cases, experience high er dissent rates, 
and take longer to dispose of their caseload. The f inding that lar-
ger courts publish opinions in a smaller percentage  of appeals 
may reflect judges’ calculations concerning the pro liferation of 
precedent; in larger courts, judges may be more rel uctant to pub-
lish opinions unless they state a new legal princip le or otherwise 
provide additional guidance on circuit law. The hig her dissent 
rate in larger courts may be explained by the decre ased collegial-
ity experienced by judges on these courts. Where ju dges have less 
interaction with their colleagues, they may feel fr eer to dissent 
from a colleague’s majority opinion. Moreover, rati onal choice 
theories of collective action and coordination sugg est that indi-
viduals in larger groups have greater incentives to  free ride, as 
they assume that their individual contribution is u nnecessary for 
the good of the whole. In the judicial context, the se theories 
might suggest that judges on larger courts will be less concerned 
about the coherence and stability of circuit law, a nd thus may be 
more likely to dissent in accordance with their per sonal policy 
preferences.101 As for disposition time, logistical obstacles may 
lead to slower appeals processing in larger circuit s as well. 

Yet given the modest substantive impact of the circ uit size 
variable in all of the models, these findings must be interpreted 
with some caution. Circuit size has an effect, but its impact con-
stitutes only a small marginal influence once other  factors are 
controlled. It is doubtful, for example, that these  findings support 
any particular policy regarding optimal circuit siz e—such as 
those involving partitioning of large circuits into  smaller units. 

The ideological makeup of a circuit was also found to be a sig-
nificant factor in the three models. Ideological di versity increases 
dissent rates, increases disposition time, and incr eases reversal 
rates. Although the relationship between dissensus and ideology 

 

 100. See supra tbl.6. 
 101. See Erin O’Hara, Social Constraint or Implicit Collusion?: Toward a Game Theo-
retic Analysis of Stare Decisis , 24 SETON HALL L.  REV . 736, 738 (1993) (noting author’s as-
sumption that appellate judges are primarily motiva ted by a desire to impose their “nor-
mative views” on society). 



  

2007] BUREAUCRATIZATION AND BALKANIZATION  703 

has been well explored in the literature on the cou rts of appeals, 
the relationship between ideology and case processi ng variables 
has not. 102 The findings presented here suggest that ideologic al 
diversity may significantly alter the decision-maki ng environ-
ment by affecting the efficiency of that process as  well as the form 
case outcomes take. Policy preferences thus stand o ut as a critical 
variable in explaining the development of certain c ircuit norms. 

Judicial workload also affects the nature of the de cision-
making process in some important ways, but once oth er factors 
are controlled, it appears that the influence of wo rkload is fairly 
minimal. In particular, workload increases negative ly impact oral 
argument and opinion publication rates. Yet neither  dissent, re-
versal rates, nor disposition time is affected by j udicial workload. 
This contradicts the conventional wisdom that disse nts take addi-
tional time to produce and that judges’ inclination  to dissent will 
be diminished by heavy workloads. Perhaps the fact that circuit 
judges on average employ three law clerks reduces t he likelihood 
that workload will undermine a judge’s willingness to dissent. As 
noted in the introduction, this finding also sugges ts that caseload 
adaptations have assisted judges in disposing of th eir appeals in 
a timely manner. On the other hand, although its ef fect is modest 
in both cases, heavier caseloads do adversely influ ence the cir-
cuits’ abilities to provide the more traditional fo rm of appellate 
review (including oral argument) and to expend the time neces-
sary to produce publishable opinions. Indeed, like other people, 
judges value their leisure time. 103 Writing a publishable opinion 
takes additional time that overworked judges may no t be willing 
to sacrifice. Moreover, docket composition serves a s an important 
control in these models that is also related to wor kload considera-
tions. To the extent that certain types of cases ar e “easier” or 
more routine, it comes as no surprise that for judg es whose dock-
ets are dominated by these cases, it reduces the ne ed for oral ar-
gument or opinion publication, and depresses revers al rates. 

In general, these results demonstrate that the admi nistration 
of justice may be particularly sensitive to some in stitutional con-
straints, while remarkably resistant to others. Som e of these fac-

 

 102. See, e.g., Songer, supra  note 96, at 117 (stating that the majority of rese arch on 
courts has limited its analysis to decisions contai ning dissent). 
 103. See RICHARD A. POSNER , OVERCOMING LAW 109, 136–37 (1995) (analyzing judicial 
behavior of appellate judges with secure tenure). 
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tors are not within the judiciary’s control, includ ing workload and 
docket composition. Only Congress can influence the se particular 
factors. In that sense, Congress is clearly as resp onsible for the 
quality of the administration of justice as are the  courts of ap-
peals themselves, even though it is often the judge s who are criti-
cized for balkanizing the federal courts through ch anges to case 
processing procedures.104 For example, when Congress fails to fill 
vacancies on the courts of appeals promptly, it may  have reper-
cussions beyond forcing the courts to rely more hea vily on senior 
or visiting judges. It may also affect the nature o f precedent pro-
duced by the courts of appeals, since active judges  are more likely 
to publish their opinions. As for an ideologically polarized judici-
ary, this variable is subject to the vagaries of th e appointment 
process and the willingness of presidents to appoin t, and Con-
gress to confirm, judges with more extreme ideologi cal predisposi-
tions at either end of the spectrum.  

Finally, because this research presents an initial examination 
of the influence of these institutional characteris tics on judicial 
behavior, these findings raise a whole range of res earch questions 
that may be addressed in the future. First, additio nal dependent 
variables reflecting both litigant and judicial beh avior can be 
modeled to shed new light on the relationship betwe en institu-
tions and outcomes in the courts of appeals. For ex ample, rates of 
appeal, both from the district court to the courts of appeals, and 
from the courts of appeals to the Supreme Court, ma y be affected 
by these institutional characteristics, as has been  shown to some 
extent by Harrington and Ward. 105 The circuits also demonstrate 
variation in the extent to which litigants’ petitio ns for rehearing 
and rehearing en banc, and litigants’ strategic cal culations re-
garding whether to file such petitions may be affec ted by their 
perceptions of a circuit’s institutional accessibil ity. Relatedly, 
there appears to be significant variation in the pe rcentage of 
counseled versus pro se appeals across the circuits , which could 
have an impact on circuit norms as well. 106 As for judicial behav-
 

 104. See Carl Tobias, The New Certiorari and a National Study of the Appe als Courts , 
81 CORNELL L.  REV . 1264, 1270 (1996) (stating that Congress has crea ted or substantially 
effected changes in case processing norms in appell ate courts). 
 105. See Harrington & Ward, supra  note 97, at 222 (identifying three institutional 
characteristics that may affect the flow of appeals  to circuit appellate courts). 
 106. See Arthur D. Hellman, Assessing Judgeship Needs in the Federal Courts of Ap-
peals: Policy Changes and Process Concerns, 5 J. APP. PRAC. &  PROCESS 239, 244–48 
(2003). 
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ior, it would be useful to work backward to assess why some cir-
cuits adopted certain types of adaptations to casel oad growth and 
others did not, and what intracircuit dynamics resu lted in the 
particular and sometimes unique adaptations made by  individual 
circuits. Statistical models may be useful here, bu t in addition, 
interviews with judges and careful historical and a rchival re-
search may also shed light on these questions. Ulti mately, the 
courts of appeals provide scholars with a wonderful  laboratory to 
explore the nature of institutional change and deve lopment in re-
sponse to environmental and structural constraints.  
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Data Appendix  

Variable Mean Min – Max Std. Dev. 
Circuit Size 13.26 4 – 28 5.31 
En Bancs 7.32 0 – 31 5.46 
Reversal Rate 11.43 1.5 – 29.4 4.01 
Disposition Time  10.62 5.7 – 16.8 2.58 
Petition for Rehearing 47.9 9 – 145 27.24 
Dissent Rate 2.90 .25 – 7.53 1.46 
Oral Argument Rate 45.83 15.4 – 84.1 14.96 
Ideological Variation .913 .509 – 1.206 .188 
Active Judge Participation 78.47 50.2 – 95.2 8.71 
Proportion Prisoner/Crim. .45 .24 – .66 .086 
Merits per Judge 154.60 65.4 – 336.91 47.3 

 

N = 253. Disposition time measured in median months  to disposition; circuit size variable 
obtained from Federal Judicial Center website; ideo logical variation measured using 
scores developed by Michael Giles, Virginia Hetting er and Todd Pepper. See Michael W. 
Giles, Virginia A. Hettinger & Todd Peppers , Picking Federal Judges: A Note on Policy 
and Partisan Selection Agendas , 54 POL . RES. Q. 623 (2001). Measure reflects range of 
these scores for active judges in each circuit by y ear; all other variables obtained from re-
ports of the Administrative Office of the United St ates Courts, including the Annual Re-
port of the Director and Federal Court Management S tatistics. 


