
SMITH 422.DOC 10/30/2007 2:07:31 PM 

 

383 

 

ENVIRONMENTAL LAW 

Brooks Meredith Smith *
Andrea West Wortzel **

I.  INTRODUCTION 

Virginia boasts a remarkable natural environment, cherished 
by its people, protected by its constitution, and championed by its 
government.1 Environmental stewardship has become increas-
ingly complicated over the past few years, as science and policy 
jockey for the lead position in our decision-making process. 

This survey covers a particularly fecund period in environ-
mental law, with bold new initiatives at the state level, surpris-
ing case law developments, and extensive regulatory action. It 
signals a trend that is not likely to let up any time soon. 

The sections that follow are organized by environmental media 
and process. Within these sections, we have endeavored to ex-
plain the key developments in the law, highlighting both gaps 
and interrelationships. 

*   Hunton & Williams LLP; B.A., 1992, University of Richmond; J.D., 1996, Vermont 
Law School. 

** Hunton & Williams LLP; B.A., 1991, College of William & Mary; J.D., 1996, Uni-
versity of Richmond School of Law. 
 1. See VA. CONST. art. XI, § 1 (“To the end that the people have clean air, pure water, 
and the use and enjoyment for recreation of adequate public lands, waters, and other 
natural resources, it shall be the policy of the Commonwealth to conserve, develop, and 
utilize its natural resources, its public lands, and its historical sites and buildings. Fur-
ther, it shall be the Commonwealth’s policy to protect its atmosphere, lands, and waters 
from pollution, impairment, or destruction, for the benefit, enjoyment, and general welfare 
of the people of the Commonwealth.”). 
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II.  WATER QUALITY 

A.  Chesapeake Bay 

Over the past two and a half decades, various reports on the 
decline of the Chesapeake Bay have galvanized public attention 
over the need for significant nutrient reductions.2 Within the past 
three years, Virginia has implemented a suite of new laws, regu-
lations, and permit programs to address this need. 

Drawing from recommendations made by Region 3 of the 
United States Environmental Protection Agency (“EPA”) in April 
2003, the State Water Control Board (“SWCB”) adopted new nu-
trient water quality standards for Virginia’s portion of the 
Chesapeake Bay, including its tidal tributaries (the Potomac, 
Shenandoah, Rappahannock, York, and James Rivers).3 These 
standards include revised dissolved oxygen criteria, as well as 
new water clarity and chlorophyll-a criteria.4

Applying these new nutrient water quality standards, the 
SWCB established discharge loading caps for approximately 125 
“significant dischargers” within the watershed.5 These loading 

 2. See, e.g., 1983 Chesapeake Bay Agreement, http://www.chesapeakebay.net/pubs/ 
1983ChesapeakeBayAgreement.pdf; 1987 Chesapeake Bay Agreement, http://www.chesa 
peakebay.net/pubs/1987ChesapeakeBayAgreement.pdf; 2000 Chesapeake Bay Agreement, 
http://www.chesapeakebay.net/agreement.htm. 
 3. EPA Region III’s recommendations are set forth in U.S. ENVTL. PROT. AGENCY, 
REGION III, AMBIENT WATER QUALITY CRITERIA FOR DISSOLVED OXYGEN, WATER CLARITY 
AND CHLOROPHYLL A FOR THE CHESAPEAKE BAY AND ITS TIDAL TRIBUTARIES (2003), avail-
able at http://www.epa.gov/region03/chesapeake/baycriteria.htm. The SWCB’s nutrient 
water quality standards for Virginia’s portion of the Chesapeake Bay are codified at 9 VA. 
ADMIN. CODE § 25-260-185 (2007). 
 4. EPA Region 3 proposed narrative criteria for chlorophyll-a. However, the SWCB 
ultimately adopted special numeric criteria for chlorophyll-a in the James River in order 
to address localized water quality conditions. See 9 VA. ADMIN. CODE § 25-260-310(bb) 
(2007). 
 5. “Significant discharger” is defined to mean: 

(i) a sewage treatment works discharging to the Chesapeake Bay watershed 
upstream of the fall line with a design capacity of 0.5 million gallons per day 
or greater, or an equivalent load discharged from industrial facilities; (ii) a 
sewage treatment works discharging to the Chesapeake Bay watershed 
downstream of the fall line with a design capacity of 0.1 million gallons per 
day or greater, or an equivalent load discharged from industrial facilities; (iii) 
a planned or newly expanding sewage treatment works discharging to the 
Chesapeake Bay watershed upstream of the fall line that is expected to be in 
operation by December 31, 2010, with a permitted design of 0.5 million gal-
lons per day or greater, or an equivalent load to be discharged from industrial 
facilities; or (iv) a planned or newly expanding sewage treatment works dis-
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caps, or wasteload allocations, are codified in Virginia’s Water 
Quality Management Planning Regulation.6

Recognizing the opportunity for innovative implementation of 
these loading caps, the General Assembly interceded in the regu-
latory process in 2005 and enacted the Nutrient Credit Exchange 
Law (the “Exchange Law”).7 The Exchange Law calls for the crea-
tion of a new watershed general permit program to serve as a ve-
hicle for implementation of the loading caps.8 It also creates a 
mechanism for the exchange of credits between permittees in or-
der to achieve compliance or offset additional loading created by 
new or expanding facilities.9

At the General Assembly’s instruction, the SWCB established 
this new watershed general permit, which took effect on January 
1, 2007.10 This permit imposes a default deadline of January 1, 
2011 for compliance with each tributary’s aggregate loading 
cap.11

Public funding is a key counterpart to these new restrictions on 
dischargers, particularly publicly owned treatment works. The 
Virginia Water Quality Improvement Fund (“WQIF”) has re-
mained the central repository for Bay-related funding since it was 
established in 1997. In 2006, the General Assembly amended the 
WQIF guidelines governing the distribution of grants for water 
quality improvement projects.12 In 2007, the General Assembly 
again amended these guidelines.13 Significant funds have been 

charging to the Chesapeake Bay watershed downstream of the fall line that 
is expected to be in operation by December 31, 2010, with a design capacity of 
0.1 million gallons per day or greater, or an equivalent load to be discharged 
from industrial facilities. 

9 VA. ADMIN. CODE § 25-820-10 (2007). The Virginia Department of Environmental Qual-
ity (“DEQ”) initially identified approximately 125 facilities that met this definition. DEQ 
maintains current registration lists for each tributary, accessible at http://www.deq. 
state.va.us/vpdes/. 
 6. 9 VA. ADMIN. CODE §§ 25-720-40, -50(C), -60(C), -70(C), -110(C), -120(C) (2007). 
 7. Act of Mar. 24, 2005, ch. 710, 2005 Va. Acts 1037 (codified as amended at VA. 
CODE ANN. §§ 62.1-44.19:12 to :19 (Repl. Vol. 2006 & Supp. 2007)). 
 8. VA. CODE ANN. § 62.1-44.19:14 (Repl. Vol. 2006). 
 9. Id. § 62.1-44.19:18. 
 10. See 9 VA. ADMIN. CODE  §§ 25-820-10 to -70 (2007). 
 11. Id. § 25-820-70(C)(1)(a). 
 12. Act of Mar. 24, 2006, ch. 236, 2006 Va. Acts 272 (codified as amended at VA. CODE 
ANN. §§ 10.1-2117, -2128, -2129, -2131 (Repl. Vol. 2006 & Supp. 2007)). 
 13. Act of Apr. 4, 2007, ch. 851, 2007 Va. Acts 2318 (codified at VA. CODE ANN. § 10.1-
1186.01 (Supp. 2007)). 
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appropriated for the WQIF during each of the past two General 
Assembly sessions.14

B.  Impaired Waters 

1.  Virginia’s § 303(d) List 

Virginia is required to submit its list of “impaired waters” (i.e., 
those identified as not meeting applicable water quality stan-
dards) to EPA for review and approval every two years.15 Virginia 
submitted its most recent list on July 11, 2006, and EPA ap-
proved it on October 16, 2006.16 The list identifies approximately 
9,000 miles of rivers and streams, 109,200 acres of lakes and res-
ervoirs, and 2,200 square miles of estuaries as impaired.17

2.  Impaired Waters Clean-up Plan 

Recognizing the technical and financial burden associated with 
the cleanup of Virginia’s impaired waters, the General Assembly 
enacted the Chesapeake Bay and Virginia Waters Clean-up and 
Oversight Act in 2006 (the “Oversight Act”).18 The Oversight Act 
requires the Virginia Secretary of Natural Resources to develop 
and periodically revise an impaired waters clean-up plan.19 This 
plan must address both point and nonpoint sources of pollution 
and must include: 

(1) Measurable and attainable objectives for cleaning up the Chesa-
peake Bay and other impaired Virginia waters; 

(2) A description of the strategies to be implemented to meet specific 
and attainable objectives outlined in the plan; 

 14. For the 2006–07 Biennium, the General Assembly appropriated $212.8 million for 
nutrient reduction projects within the Chesapeake Bay. See Va. Dep’t of Envtl. Quality, 
Water Quality Improvement Fund, FY 2006–07 Biennium Appropriation, http://www.deq. 
virginia.gov/bay/wqif.html (last visited Oct. 11, 2007). 
 15. See 40 C.F.R. § 130.7(d) (2006). 
 16. Va. Dep’t of Envtl. Quality, 2006 Water Quality Assessment and Impaired Waters, 
http://www.deq.state.va.us/wqa/ir2006.html (last visited Oct. 11, 2007). 
 17. See VA. DEP’T OF ENVTL. QUALITY, WATER QUALITY ASSESSMENT: 305(b)/303(d) 
INTEGRATED REPORT 3.3a-1 to 3.3d-10  (2006), available at http://www.deq.state.va.us/ 
wqa/pdf/2006ir/2006irdoc/ir06_Full_Document.pdf. 
 18. Act of Mar. 24, 2006, ch. 204, 2006 Va. Acts 232 (codified as amended at VA. CODE 
ANN. §§ 62.1-44.117, -118 (Repl. Vol. 2006 & Supp. 2007)). 
 19. VA. CODE ANN. § 62.1-44.117(A) (Repl. Vol. 2006). 
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(3) Time frames or phasing to accomplish plan objectives and the ex-
pected dates of completion; 

(4) A clearly defined, prioritized, and sufficiently funded program of 
work within the plan both for point and nonpoint source clean-up 
projects; 

(5) A disbursement projection plan detailing the expenditures for 
point and nonpoint projects and whenever possible, a listing of the 
specific projects to which the funds are to be allocated; 

(6) Potential problem areas where delays in the implementation of 
the plan may occur; 

(7)  A risk mitigation strategy designed to reduce the potential prob-
lems that might delay plan implementation; 

(8) A description of the extent of coordination between state and local 
governments in developing and achieving the plan’s objectives; 

(9) Assessments of alternative funding mechanisms, that shall in-
clude but not be limited to the feasibility of utilizing the Virginia Re-
sources Authority, that would address the needs of the Common-
wealth to handle and appropriate state funds prudently and 
efficiently and address the needs of localities to achieve their goals in 
a timely and affordable manner; and 

(10) Recommendations to the oversight committees in the General 
Assembly for legislative action.20

The first impaired waters clean-up plan was submitted in 
January 2007 to the House Committee on Agriculture, Chesa-
peake and Natural Resources; the House Committee on Appro-
priations; the Senate Committee on Agriculture, Conservation 
and Natural Resources; and the Senate Committee on Finance.21 
Progress reports are due semiannually thereafter.22

3.  Total Maximum Daily Loads 

Virginia’s impairment listings trigger the need for “total maxi-
mum daily loads” (“TMDLs”), which establish the maximum 
amount of pollution a water segment can assimilate and still at-
tain water quality standards.23 The federal Clean Water Act does 
not address implementation of TMDLs, but Virginia law does.24 

 20. Id. § 62.1-44.117(B) (Repl. Vol. 2006). 
 21. L. PRESTON BRYANT, JR., VA. SEC’Y OF NATURAL RES., CHESAPEAKE BAY AND 
VIRGINIA WATERS CLEAN-UP PLAN (2007), available at http://www.naturalresources.vir 
ginia.gov/Initiatives/WaterCleanupPlan/docs/ChesBayVaWatersCleanupPlan0107.pdf. 
 22. VA. CODE ANN. § 62.1-44.118 (Supp. 2007). 
 23. See 33 U.S.C. § 1313(d)(1)(C) (2000). 
 24. Compare id., and 40 C.F.R. pt. 130 (2006), with VA. CODE ANN. § 62.1-44.19:7 
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Under the Water Quality Monitoring, Information and Restora-
tion Act, the SWCB is required to: 

develop and implement a plan to achieve fully supporting status for 
impaired waters . . . [including] the date of expected achievement of 
water quality objectives, measurable goals, the corrective actions 
necessary, and the associated costs, benefits and environmental im-
pact of addressing impairment and the expeditious development and 
implementation of total maximum daily loads. . . .25

The current pace of TMDL development in Virginia is dictated 
by a consent decree in the American Canoe Ass’n case.26 The 
SWCB has been on pace to date and projects being on pace 
through 2010.27 However, developments at the federal level may 
complicate the SWCB’s efforts. Historically, many TMDLs in Vir-
ginia have been established using annual instead of daily load-
ings. The United States Court of Appeals for the District of Co-
lumbia rejected this approach in Friends of the Earth, Inc. v. 
EPA.28 According to the court, “Daily means daily, nothing else.”29 
In response to this decision, EPA issued a new policy instructing 
all states to establish TMDLs using daily loadings.30 The policy 
allows states to include alternative, non-daily pollutant load ex-
pressions in order to facilitate implementation of the applicable 
water quality standards (many of which are not dependent on or 
expressed using daily time increments). By requiring daily ex-
pressions and allowing non-daily expressions, EPA’s new policy 
will alter the SWCB’s TMDL development practices. 

4.  Use Attainability Analyses 

Although impairment listings typically trigger the need for a 
TMDL, further analysis may show that the underlying water 

(Repl. Vol. 2006). 
 25. VA. CODE ANN. § 62.1-44.19:7(A) (Repl. Vol. 2006). 
 26. See Consent Decree and Order, Am. Canoe Ass’n v. EPA, No. 98-979-A (E.D. Va. 
June 11, 1999); Am. Canoe Ass’n v. EPA, 54 F. Supp. 2d 621 (E.D. Va. 1999); Va. Dep’t of 
Envtl. Quality, 10-Year Consent Decree Schedule, http://www.deq.virginia.gov/tmdl/pdf/ 
10yr.pdf. 
 27. Schedules are available at Va. Dep’t of Envtl. Quality, TMDL Development, 
http://www.deq.state.va.us/tmdl/develop.html (last visited Oct. 11, 2007). 
 28. 446 F.3d 140 (D.C. Cir. 2006). 
 29. Id. at 142. 
 30. Memorandum from Benjamin H. Grumbles, Assistant Adm’r, EPA, to Dir., Office 
of Ecosystem Prot., EPA Region 1, et al. (Nov. 15, 2006), available at http://www.epa. 
gov/owow/tmdl/pdf/anacostia_memo111506.pdf. 
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quality standards are not, in fact, attainable. Recognizing that le-
gitimate factors may prevent attainment, EPA adopted rules in 
1983 to govern such analysis.31 These rules identify six factors 
that may justify a change in standards.32 These rules have been 
in place and effect for nearly twenty-five years, but are rarely 
used, in part due to questions about process. To address these 
questions, the General Assembly amended Virginia Code section 
62.1-44.19:7 in 2006 to provide an explicit process for conducting 
use attainability analyses.33 The amendment reads as follows: 

If an aggrieved party presents to the Board reasonable grounds indi-
cating that the attainment of the designated use for a water is not 
feasible, then the Board, after public notice and at least 30 days pro-
vided for public comment, may allow the aggrieved party to conduct 
a use attainability analysis according to criteria established pursu-
ant to the Clean Water Act and a schedule established by the Board. 
If applicable, the schedule shall also address whether TMDL devel-
opment or implementation for the water should be delayed.34

The first “reasonable grounds” demonstration was presented to 
and approved by the SWCB on March 9, 2007.35

C.  Sewage Sludge 

The land application of sewage sludge, or biosolids, has re-
mained a divisive issue in Virginia. Although land application is 
considered to be a beneficial use with various advantages over in-
cineration or land disposal, some stakeholders have linked im-
proper land application practices to adverse environmental and 
human health impacts. As a result, restrictions on land applica-
tion have been perennial fodder for the General Assembly. 

During the 2005 Session, the General Assembly enacted three 
laws relating to biosolids. The first law requires applicators to 
give notice to the local government at least 100 days prior to ap-

 31. See Water Quality Standards Regulation, 48 Fed. Reg. 51,400, 51,406–07 (Nov. 8, 
1983) (codified at 40 C.F.R. § 131.10(g)). 
 32. 40 C.F.R. § 131.10(g)(1)–(6) (2006). 
 33. Act of Mar. 23, 2006, ch. 154, 2006 Va. Acts 176 (codified at Va. Code Ann. § 62.1-
44.19:7 (Repl. Vol. 2006)). 
 34. VA. CODE ANN. § 62.1-44.19:7(E) (Repl. Vol. 2006). 
 35. See State Water Control Bd., Action Report and Minibook (Mar. 9, 2007), available 
at http://www.townhall.state.va.us/L/GetFile.cfm?File=E:\townhall\docroot\Meeting\103 
\8924\minutes_deq_8924_v1.pdf. 
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plying biosolids.36 The second requires the Board of Health to es-
tablish a program to train local government employees on the 
proper testing and monitoring of biosolids.37 The third provides 
an opportunity for extended buffers when biosolids are applied by 
hay, pasture, forestland, and other cropland where surface incor-
poration is incompatible with a soil conservation plan.38 In addi-
tion, the General Assembly passed a study resolution directing 
the Joint Legislative Audit and Review Commission to study the 
land application of biosolids, with a focus on: 

(i)  the  current level of funding,  staffing and resources available for 
. . . oversight and enforcement . . . ; (ii) resources available to assist 
local governments with implementation of their biosolids inspection 
and monitoring authority; (iii) programs to ensure the proper train-
ing and support of local biosolids monitors; (iv) incentives to encour-
age sharing of information and resources  among  local  governments 
. . . ; and (v) measures to encourage and assist coordination and 
communication between [state] and local governments so as to en-
sure consistency and efficiency in complaint response and enforce-
ment.39

During the 2007 Session, the General Assembly enacted a law 
consolidating state authority for regulation of biosolids into one 
agency, the Department of Environmental Quality (“DEQ”).40 
Previously, this authority had been split between DEQ and the 
Department of Health. The law also requires DEQ to conduct pe-
riodic, unannounced inspections of the land application of biosol-
ids.41 Finally, the law directs the SWCB to adopt regulations gov-
erning, among other things: (1) the “treatment or stabilization of 
[biosolids] prior to land application;” (2) “[r]equirements for de-
termining the suitability of land application sites;” (3) “proce-
dures for land application;” and (4) “[r]equirements for sampling, 

 36. Act of Mar. 21, 2005, ch. 459, 2005 Va. Acts 624 (codified as amended at VA. CODE 
ANN. § 32.1-164.5 (Cum. Supp. 2007) and VA. CODE ANN. § 62.1-44.19:3 (Supp. 2007)). 
 37. Act of Mar. 21, 2005, ch. 460, 2005 Va. Acts 626 (codified as amended at VA. CODE 
ANN. § 32.1-164.5 (Cum. Supp. 2007)). 
 38. Act of Mar. 22, 2005, ch. 593, 2005 Va. Acts 788 (codified as amended at VA. CODE 
ANN. § 32.1-164.5 (Cum. Supp. 2007) and VA. CODE ANN. § 62.1-44.19:3 (Supp. 2007)). 
 39. H.J. Res. 643, Va. Gen. Assembly (Reg. Sess. 2005). 
 40. Act of Apr. 4, 2007, ch. 881, 2007 Va. Acts 2388 (codified at VA. CODE ANN. §§ 
62.1-44.19:3, -44.19:3.1 to -44.19:3.4 (Supp. 2007)). 
 41. VA. CODE ANN. § 62.1-44.19:3(M) (Supp. 2007). 
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analysis, recordkeeping and reporting in connection with land 
application.”42

The General Assembly enacted a second law with an emer-
gency clause, effective as of April 4, 2007, authorizing local gov-
ernments to adopt ordinances requiring special permits for the 
storage of sewage sludge.43 Finally, drawing from earlier resolu-
tions, the General Assembly passed a study resolution requesting 
the Secretary of Natural Resources and the Secretary of Health 
and Human Resources “to convene a panel of experts to study the 
impact of land application of biosolids (sewage sludge) on human 
health and the environment.”44

D.  “Discharges” from Dams 

On May 15, 2006, the Supreme Court of the United States is-
sued a decision concluding that the passage of water through a 
hydroelectric dam is a “discharge” that requires state certification 
under section 401 of the Clean Water Act.45 In reaching this con-
clusion, the Court defined “discharge” in its ordinary meaning as 
“flowing or issuing out,” even if the flowing is of water only.46 The 
Court did not extend this reasoning to section 402 of the Clean 
Water Act, which prohibits the discharge of a pollutant without a 
permit. Rather, the Court ruled that a “discharge” under section 
401 is broader than a “discharge of a pollutant” under section 
402.47 The Court’s ruling is consistent with the established prac-
tice of requiring section 401 certification of dams licensed by the 
Federal Energy Regulatory Commission, and not requiring sec-
tion 402 permits for such dams. 

III.  WATER RESOURCES 

Virginia has struggled for many years to better understand 
and, in turn, manage the Commonwealth’s water supply. The 
drought that occurred between 1999 and 2002 forced the govern-

 42. Id. § 62.1-44.19:3(C) (Supp. 2007). 
 43. Act. of Apr. 4, 2007, ch. 927, 2007 Va. Acts 2599 (codified at VA. CODE ANN. § 32.1-
164.5(M) (Cum. Supp. 2007) and VA. CODE ANN. § 62.1-44.19:3(I) (Supp. 2007)). 
 44. H.J. Res. 694, Va. Gen. Assembly (Reg. Sess. 2007). 
 45. See S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 126 S. Ct. 1843 (2006). 
 46. Id. at 1847–49. 
 47. Id. at 1850. 
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ment into action. In 2003, the General Assembly adopted legisla-
tion commissioning the SWCB to adopt regulations requiring lo-
cal governments to submit water supply plans for their jurisdic-
tions.48 The statute directed the SWCB to encourage regional 
water supply planning and identification of alternative water 
sources, including desalinization.49

The resulting regulations took effect in November 2005, and 
require local governments to submit a water supply plan address-
ing both current and projected water supply sources and demand 
over the next thirty to fifty years.50 If a shortfall in the supply 
needed to meet the projected demand is expected, localities must 
identify alternative water supply sources.51 Localities also must 
describe demand management measures that will be imple-
mented to conserve water sources.52 Depending on the size of the 
locality, the plans will be due between November 2008 and No-
vember 2011.53 In addition to submitting these plans, localities 
must amend and submit their comprehensive plans, ordinances, 
and other local authorities to demonstrate consistency with their 
water supply plans.54  

In conjunction with the water supply planning regulation, the 
SWCB has promulgated regulations amending the Virginia Water 
Protection Permit Program.55 The amendments clarify the per-
mitting requirements for water withdrawals, including the exist-
ing exclusions; institute a new pre-application panel and public 
information meeting process for surface water projects; and cre-
ate an emergency permitting process for withdrawals needed dur-
ing times of drought. The regulations also provide more detail 
about the information to be considered when evaluating cumula-
tive impacts to instream flow, as well as the information to be 
provided by applicants to demonstrate that an alternative analy-

 48. VA. CODE ANN. § 62.1-44.38:1 (Repl. Vol. 2006). 
 49. Id. 
 50. See 9 VA. ADMIN. CODE §§ 25-780-70 to -100 (2006). 
 51. Id. § 25-780-130. 
 52. Id. § 25-780-110. 
 53. Id. § 25-780-50(B). 
 54. Id. § 25-780-50(A)–(G). 
 55. Virginia Water Protection Permit Program Regulation, 23 Va. Reg. Regs. 3464 
(June 25, 2007) (to be codified at 9 VA. ADMIN. CODE §§ 25-210-10 to -260). 
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sis has been conducted. The regulations became effective July 25, 
2007.56

In 2007, additional legislation relating to water supply and wa-
ter withdrawals was adopted. One piece of legislation separated 
the provisions of the Virginia Water Protection Permit regulation 
that relate to wetlands from those that relate to water withdraw-
als.57 Although no substantive changes were made to the existing 
law with these changes, the separation highlights some arguably 
inconsistent provisions in the Virginia Code with respect to the 
priority of uses for state waters. 

The State Water Policy, found at Virginia Code sections 62.1-10 
to 62.1-13, includes a definition of beneficial use: “Public water 
supply uses for human consumption shall be considered the high-
est priority.”58 The Virginia Water Protection Permit provision of 
the Virginia Code includes a provision stating that Virginia Wa-
ter Protection Permits may contain conditions necessary to pro-
tect beneficial uses and provides that “[d]omestic and other exist-
ing beneficial uses shall be considered the highest priority 
uses.”59 Beneficial uses are defined in this section of the Virginia 
Code as both instream and offstream uses, including protection of 
fish and wildlife resources, recreation, cultural and aesthetic val-
ues, domestic, agricultural uses, electric power generation, com-
mercial, and industrial uses.60 The priority of various uses of wa-
ter in Virginia will become increasingly important in the future, 
and these apparent inconsistencies in the Virginia Code are likely 
to be revisited. 

Legislation also was enacted during the 2007 General Assem-
bly session to require flow augmentation during periods of low 
flow.61 The legislation only applies to Virginia Water Protection 
Permits “authorizing withdrawal of water from the Potomac 
River or its tributaries between the West Virginia border and Lit-
tle Falls for any purpose other than municipal water supply.”62 

 56. Id. 
 57. See Act of Mar. 20, 2007, ch. 659, 2007 Va. Acts 1001 (codified at VA. CODE ANN. 
§§ 62.1-44.15:20 to :22 (Supp. 2007)). 
 58. VA. CODE ANN. § 62.1-10(b) (Repl. Vol. 2006). 
 59. Id. § 62.1-44.15:22(A) (Supp. 2007). 
 60. Id. § 62.1-44.3 (Supp. 2007). 
 61. See Act of Mar. 20, 2007, ch. 656, 2007 Va. Acts 999 (codified at VA. CODE ANN. § 
62.1-44.15:5.02 (Supp. 2007)). 
 62. VA. CODE ANN. § 62.1-44.15:5.02(A) (Supp. 2007). 
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Such permits will now require that the permittee “secure suffi-
cient offstream storage to augment instream flow during low-flow 
periods.”63 This legislation marks the first time that flow aug-
mentation has been required as a protection against drought con-
ditions. 

IV.  NATURAL RESOURCES 

A.  Wetlands 

1.  Federal Jurisdiction 

On June 19, 2006, the Supreme Court addressed (but failed to 
agree on) the extent of federal jurisdiction over wetlands in Ra-
panos v. United States.64 The case involved judgments in two civil 
enforcement actions that had been consolidated for review. A ma-
jority of the justices agreed to vacate those judgments and re-
mand them to the Sixth Circuit for further factual development 
as to whether the wetlands at issue were, in fact, jurisdictional. 
However, the justices failed to reach an agreement on how the 
Sixth Circuit should make this jurisdictional determination. In a 
plurality opinion authored by Justice Scalia, four of the justices 
proposed a test restricting jurisdiction to relatively permanent 
wetlands with continuous surface connections to other “waters of 
the United States.”65 By contrast, in a concurring opinion, Justice 
Kennedy proposed a “significant nexus” test, where more than a 
hydrological connection would be needed to establish jurisdic-
tion.66 The remaining four justices joined in a dissenting opinion 

 63. Id. 
 64. 126 S. Ct. 2208 (2006). 
 65. Id. at 2225 (“In sum, on its only plausible interpretation, the phrase ‘the waters of 
the United States’ includes only those relatively permanent, standing or continuously 
flowing bodies of water ‘forming geographic features that are described in ordinary par-
lance as ‘streams[,] . . . oceans, rivers, [and] lakes.’ The phrase does not include channels 
through which water flows intermittently or ephemerally, or channels that periodically 
provide drainage for rainfall. The Corps’ expansive interpretation of the ‘the waters of the 
United States’ is thus not ‘based on a permissible construction of the statute.’” (citations 
omitted)). 
 66. Id. at 2251–52 (Kennedy, J., concurring) (“In the administrative decision under 
review, however, the Corps based its jurisdiction solely on the wetlands’ adjacency to the 
ditch opposite the berm on the property’s edge. As explained earlier, mere adjacency to a 
tributary of this sort is insufficient; a similar ditch could just as well be located many 
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authored by Justice Stevens, in which they proposed to defer to 
the test already administered by the United States Army Corps of 
Engineers (“Corps”).67

In response to the fractured ruling in Rapanos, EPA and the 
Corps issued a joint guidance memorandum on June 5, 2007, in 
which they attempted to clarify the scope of their jurisdiction over 
wetlands.68 The memorandum focuses on Justice Kennedy’s “sig-
nificant nexus” test, which emerged as controlling due to the con-
flicting plurality and dissenting opinions in Rapanos. EPA and 
the Corps will accept comments on the joint guidance memoran-
dum through December 5, 2007.69

2.  State Program 

Although Virginia is influenced by these federal jurisdictional 
developments, the state program is intentionally broader in scope 
than the federal program.70 In turn, the SWCB has adopted a se-
ries of general permits to govern various impacts to state-defined 
wetlands.71

miles from any navigable-in-fact water and carry only insubstantial flow towards it. A 
more specific inquiry, based on the significant nexus standard, is therefore necessary.”). 
 67. Id. at 2252 (Stevens, J., dissenting) (“In my view, the proper analysis is straight-
forward. The Army Corps has determined that wetlands adjacent to tributaries of tradi-
tionally navigable waters preserve the quality of our Nation's waters by, among other 
things, providing habitat for aquatic animals, keeping excessive sediment and toxic pol-
lutants out of adjacent waters, and reducing downstream flooding by absorbing water at 
times of high flow. The Corps’ resulting decision to treat these wetlands as encompassed 
within the term ‘waters of the United States’ is a quintessential example of the Executive's 
reasonable interpretation of a statutory provision.”). 
 68. See U.S. Envtl. Prot. Agency & U.S. Army Corps of Eng’rs, Clean Water Act Juris-
diction Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Cara-
bell v. United States (June 5, 2007), http://www.epa.gov/owow/wetlands/pdf/RapanosGuid 
ance6507.pdf. 
 69. EPA and Army Corps of Engineers Guidance Regarding Clean Water Act Jurisdic-
tion After Rapanos, 72 Fed. Reg. 31,824 (June 8, 2007). 
 70. See, e.g., VA. CODE ANN. §§ 62.1-44.15:20 to :23 (Supp. 2007); see also Treacy v. 
Newdunn Assocs., L.L.P., 344 F.3d 407, 412 (4th Cir. 2003) (noting that Virginia clearly 
intended to exercise jurisdiction over all instate nontidal wetlands including those not 
within the jurisdiction of the Clean Water Act). 
 71. See 9 VA. ADMIN. CODE § 25-660-20 (2007) (Virginia Water Protection (“VWP”) 
General Permit Number WP1 for impacts less than one-half of an acre, effective August 1, 
2006); id. § 25-670-20 (VWP General Permit Number WP2 for various utility line activi-
ties, effective August 1, 2006); id. § 25-680-20 (VWP General Permit Number WP3 for lin-
ear transportation projects, effective August 1, 2006); id. § 25-690-20 (VWP General Per-
mit Number WP4 for impacts from development and certain mining activities, effective 
August 1, 2006). 
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For project applicants, the different, occasionally overlapping 
jurisdiction of federal and state agencies can be confounding. For 
example, a project with impacts to wetlands that are jurisdic-
tional under both the federal and state programs may require two 
permits, one from the Corps and the other from DEQ.72 In an at-
tempt to streamline these potentially duplicative permitting func-
tions, the Corps’ Norfolk District issued a State Programmatic 
General Permit, effective June 1, 2007, that essentially delegates 
the Corps’ permitting function to DEQ for certain types of resi-
dential, commercial, and institutional development activities, as 
well as linear transportation projects.73

B.  Endangered Species 

The federal Endangered Species Act imposes a direct prohibi-
tion on the “taking” of listed species.74 It also requires federal 
agencies to consult with the Secretary of the Interior over projects 
they authorize, fund, or carry out to ensure that such projects do 
not jeopardize listed species.75 This consultation function gives 
the Secretary of the Interior, through the Fish and Wildlife Ser-
vice and National Marine Fisheries Service (collectively, the 
“Services”), considerable authority over federal project decisions. 
The scope of this authority has been much debated, particularly 
in the context of federal delegation decisions (i.e., where federal 
authority to implement a federal statute, like the Clean Water 
Act, is delegated to a state). 

On June 25, 2007, the Supreme Court tackled this issue in the 
context of EPA’s delegation of certain Clean Water Act authority 
to the State of Arizona.76 Under section 402(b) of the Clean Water 
Act, EPA is required to delegate such authority to a state once the 
state shows that it has the legal authority to carry out nine spe-

 72. Depending on the nature and location of the impacts, a third permit, from the Vir-
ginia Marine Resources Commission, also may be required. 
 73. U.S. Army Corps of Eng’rs, Norfolk (Va.) District, State Program General Permit 
07-SPGP-01 (June 1, 2007), available at http://www.nao.usace.army.mil/technical%20ser 
vices/Regulatory%20branch/spgp_2007/07-SPGP-0l.pdf. 
 74. 16 U.S.C. § 1538(a)(1)(B) (2000). “Take” is defined in the Act to mean “to harass, 
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in 
any such conduct.” 16 U.S.C. § 1532(19) (2000). 
 75. 16 U.S.C. § 1536(a)(2) (2000). 
 76. Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 127 S. Ct. 2518 (2007). 
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cific functions.77 This delegation triggers consultation under sec-
tion 7(a)(2) of the Endangered Species Act, but the parties dis-
agreed over whether the “no jeopardy” element of this consulta-
tion serves as a tenth prerequisite for delegation under the Clean 
Water Act. The United States Court of Appeals for the Ninth Cir-
cuit ruled that it did, essentially reading consultation as a “trump 
card” over requirements in other federal statutes.78

The Supreme Court disagreed and reversed the Ninth Circuit’s 
decision.79 According to the Supreme Court, once the nine condi-
tions in section 402(b) of the Clean Water Act are met, EPA must 
turn over authority to a state.80 Otherwise, section 7(a)(2) of the 
Endangered Species Act would essentially overrule section 402(b) 
“by implication,” and the courts do not recognize such implied re-
peals unless there are signs that Congress intended to repeal an 
earlier statute.81 The Supreme Court noted that the Ninth Cir-
cuit’s interpretation of the Endangered Species Act would not 
only affect the Clean Water Act but would also “result in the im-
plicit repeal of many additional otherwise categorical statutory 
commands.”82 Because section 7(a)(2) of the Endangered Species 
Act applies to “any action authorized, funded, or carried out by” a 
federal agency, the Ninth Circuit’s decision, if left intact, would 
“partially override every federal statute mandating agency action 
by subjecting such action to the further condition that it pose no 
jeopardy to endangered species.”83

Virginia enjoys delegated authority to administer various fed-
eral environmental statutes, including the Clean Water Act, 
Clean Air Act, and Resource Conservation and Recovery Act. Al-
though this authority has not been challenged as it was in Ari-
zona, the Defenders of Wildlife decision effectively validates 
EPA’s delegation to Virginia and, in turn, Virginia’s implementa-
tion of these statutes. 

 77. See 33 U.S.C. § 1342(b) (2000). 
 78. See Defenders of Wildlife v. EPA, 420 F.3d 946 (9th Cir. 2005). 
 79. Defenders of Wildlife, 127 S. Ct. at 2538. 
 80. Id. at 2525, 2533. 
 81. Id. at 2532. 
 82. Id. at 2533. 
 83. Id. 
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C.  Land Conservation 

Land conservation is vital to preserving the character and di-
versity of Virginia’s natural, historic, and scenic resources. As the 
Secretary of Natural Resources aptly noted in connection with 
Governor Kaine’s initiative to permanently protect 400,000 acres 
of land during his term, “Virginia’s identity is its land.”84 There 
are two primary statutory mechanisms to conserve land in the 
Commonwealth: the Virginia Conservation Easement Act and the 
Virginia Open-Space Land Act.85 These statutes embody the 
Commonwealth’s long-standing policies regarding land conserva-
tion. 

Of course, one key inducement for voluntary land conservation 
by private landowners is favorable tax treatment. There are vari-
ous potential tax benefits associated with permanent land protec-
tion through the donation of a conservation easement, including: 
federal and state income tax deductions for the properly ap-
praised fair market value of the rights conveyed; federal and 
state estate tax benefits associated with the reduction in the ap-
praised value of an estate; related federal gift tax deductions; and 
reductions in local real property tax assessments. In addition, 
Virginia law authorizes a direct income tax credit, which is ex-
pressed as a percentage of the value of the donated easement.86

Over the past several years, both Congress and the General 
Assembly have tinkered with these tax-related incentives. At the 
federal level, a new law that took effect on August 17, 2006, pro-
vides the following incentives to donors of conservation ease-
ments: (1) it raises the annual limit on charitable deductions 
taken by individuals for donating conservation easements from 
thirty percent to fifty percent of their adjusted gross income; (2) it 
raises the limit for qualified farmers to 100% of their adjusted 

 84. Va. Sec’y of Natural Res., Land Conservation, http://www.naturalresources.vir 
ginia.gov/Initiatives/LandConservation/ (last visited Oct. 11, 2007). Governor Kaine an-
nounced this initiative on April 20, 2006: “With every passing day, land is becoming more 
expensive and scarcer. I will set and meet this preservation goal during my term—not just 
because it’s the right thing to do—I will do it because if I don’t, the opportunity to do it will 
not be there for future governors and future Virginians.” Id. 
 85. VA. CODE ANN. §§ 10.1-1009 to -1016 (Repl. Vol. 2006); id. §§ 10.1-1700 to -1705 
(Repl. Vol. 2006). The Supreme Court of Virginia ruled in United States. v. Blackman, 270 
Va. 68, 613 S.E.2d 442 (2005), that easements granted prior to these enactments remain 
valid and enforceable. 
 86. VA. CODE ANN. § 58.1-512 (Cum. Supp. 2007). 
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gross income; and (3) it allows donors to carry over qualified con-
servation contribution deductions that exceed the annual limit for 
up to fifteen years.87 The benefits are only available for contribu-
tions made between December 31, 2005 and January 1, 2008.88

At the state level, the General Assembly enacted a law in 2006 
that in part restricted and in part expanded benefits previously 
available to donors.89 In particular, the law: (1) reduces the tax 
credits from fifty percent to forty percent of the value of the con-
servation easement; (2) imposes an annual statewide cap of 
$100,000,000 (indexed to inflation beginning in 2008); (3) subjects 
credits over $1,000,000 to “verification” by the Virginia Depart-
ment of Conservation and Recreation based on criteria estab-
lished by the Virginia Land Conservation Foundation; (4) allows 
credits to be carried forward for ten years (previously five); (5) 
imposes a fee on the sale or distribution of tax credits (two per-
cent or $10,000, whichever is less); and (6) prohibits certain non-
profit organizations from obtaining credits if they hold conserva-
tion easements.90 These changes in the state program apply to 
easements granted on or after January 1, 2007.91

V.  AIR 

There have been a number of federal regulatory developments 
over the past several years with significant impacts on Virginia’s 
air program. An overview of each of these developments follows. 

A.  New Source Review 

The Clean Air Act’s New Source Review (“NSR”) program re-
quires owners and operators to obtain a permit prior to undertak-
ing a major modification. There are two types of permits under 
the NSR program: Prevention of Significant Deterioration 
(“PSD”) permits, which are issued for major modifications in at-

 87. Pension Protection Act of 2006, Pub. L. No. 109-280, § 1206, 120 Stat. 780, 1068–
70 (to be codified at 26 U.S.C. §  170(b)(1)(E)). 
 88. Id. 
 89. Act of Aug. 28, 2006, ch. 4, 2006 Va. Acts (Spec. Sess.) 874 (codified at VA. CODE 
ANN. §§ 58.1-512, -513, -901 (Cum. Supp. 2007)). 
 90. VA. CODE ANN. §§ 58.1-512, -513 (Cum. Supp. 2007). 
 91. Id. § 58.1-512(D) (Cum. Supp. 2007). 
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tainment areas,92 and non-attainment NSR permits, which apply 
to major modifications in areas not in compliance with National 
Ambient Air Quality Standards (“NAAQS”).93

Under the PSD program, if a major modification takes place, 
the owner or operator of the facility must demonstrate that the 
proposed source will comply with the NAAQS and the PSD in-
crements.94 Further, if the major modification results in a signifi-
cant increase in emissions at an emission unit, the owner or op-
erator will be required (by permit) to install best available control 
technology (“BACT”) for that emission unit.95

A major modification is defined by the regulations as a “physi-
cal change or change in the method of operation” that causes a 
“significant emissions increase.”96 The calculus for determining 
whether a significant emissions increase has occurred has been 
the subject of considerable controversy in recent years. Regulated 
facilities have been looking to the courts for more definitive guid-
ance on the definition of “modification” under the PSD program. 
In 2002, EPA promulgated regulations allowing the use of an “ac-
tual-to-projected-actual” methodology to calculate whether a 
change will result in a significant emissions increase.97

Under the “actual-to-projected-actual” method, a significant 
emissions increase is projected to occur if the projected actual 
emissions equal or exceed by more than a significant amount the 
baseline actual emissions.98 Baseline emissions are “the average 
rate, in tons per year, at which the unit actually emitted the pol-
lutant during any consecutive 24-month period” selected by the 
facility within the five-year period immediately preceding when 
actual construction of the project begins.99 The second step in de-
termining whether a significant emissions increase will occur re-
quires calculation of the “projected actual emissions.” Projected 
actual emissions are:  

 92. See 42 U.S.C. § 7475(a) (2000). 
 93. See id. § 7503(a). 
 94. Id. § 7475(a)(3). 
 95. Id. § 7475(a)(4). 
 96. 40 C.F.R. § 52.21(b)(2)(i) (2006). 
 97. Id. § 52.21(a)(2)(iv)(c). 
 98. Id. 
 99. Id. § 52.21(b)(48)(i). 



SMITH 422.DOC 10/30/2007 2:07:31 PM 

2007] ENVIRONMENTAL LAW 401 

 

the maximum annual rate, in tons per year, at which [the] unit is 
projected to emit a regulated NSR pollutant in any one of the 5 years 
(12-month period) following the date the unit resumes regular opera-
tion after the project, or in any one of the 10 years following that 
date, if the project involves increasing the unit’s design capacity or 
its potential to emit that . . . pollutant.100  

In calculating “projected actual emissions,” the source must ex-
clude any emissions increases that are unrelated to the change 
and that could have been accommodated by the unit during the 
baseline period.101

Technically, the 2002 rules allow two “options” for evaluating 
an emissions increase—the “actual-to-projected-actual test”102 
and the “actual-to-potential” test.103 Under the latter, virtually 
every project at an electric utility will result in an emissions in-
crease, unless the source is willing to take an enforceable permit 
limit constraining its future emissions to baseline emissions.104 
Accordingly, facilities advocate evaluating emission increases un-
der the “actual-to-projected-actual” test. 

It also has been argued that the first step in determining 
whether a modification has taken place requires an analysis of 
whether the physical change caused an increase in hourly emis-
sions. The United States Court of Appeals for the Fourth Circuit 
ruled in 2005 that the term “modification” must be read consis-
tent with the definition of modification in the New Source Per-
formance Standards (“NSPS”) regulations, and that the physical 
change must cause an increase in hourly emissions.105 The ques-
tion of whether a significant increase in air emissions was caused 
by the physical change is triggered only if an increase in hourly 
emissions occurs. This decision, however, was overturned by the 
Supreme Court on April 2, 2007.106 The Court ruled that EPA is 
not required to apply the NSPS definition of major modification 
in the PSD context.107 Accordingly, for purposes of PSD, the 
hourly emissions test does not apply. 

 100. Id. § 52.21(b)(41)(i). 
 101. Id. § 52.21(b)(41)(i)(c). 
 102. Id. § 52.21(a)(2)(iv)(c). 
 103. Id. § 52.21(a)(2)(iv)(d). 
 104. See id. 
 105. See United States v. Duke Energy Corp., 411 F.3d 539, 550–51 (4th Cir. 2005). 
 106. See Envt’l Def. v. Duke Energy Corp., 127 S. Ct. 1423 (2007). 
 107. See id. at 1428. 
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While the Duke Energy case was winding its way through the 
courts,108 the Virginia State Air Pollution Control Board (“APCB”) 
was in the process of amending its major NSR regulations to in-
corporate EPA’s 2002 PSD amendments. The changes became ef-
fective on September 1, 2006.109 Virginia adopted the past-actual-
to-future-projected-actual test. The regulations define “net emis-
sions increase” as “the amount by which the sum of the following 
exceeds zero: (i) any increase in actual emissions from a particu-
lar physical change or change in the method of operation at a sta-
tionary source and (ii) any other increases and decreases in ac-
tual emissions at the source that are concurrent with the 
particular change and are otherwise creditable.”110

“Actual emissions” is defined by the regulation as the average 
amount (in tons per year) of a pollutant actually emitted “during 
a two-year period that precedes the particular date and that is 
representative of normal source operation.”111 If there is a differ-
ent two-year period that is more representative of normal source 
operation, that two-year period may be used to determine actual 
emissions if approved by the APCB.112 “Actual emissions shall be 
calculated using the unit’s actual operating hours, production 
rates, and types of materials processed, stored, or combusted dur-
ing the selected time period.”113 In the instance where “normal 

 108. There are several other cases that may impact the NSR regulatory program. For 
example, the definition of “routine maintenance and repair” has been the subject of litiga-
tion, as well as the equipment replacement provision, which amends the routine mainte-
nance, repair and replacement exclusion from the NSR requirements. See, e.g., New York 
v. EPA, 443 F.3d 880 (D.C. Cir. 2006). 
 109. See New and Modified Stationary Sources, 22 Va. Reg. Regs. 3300 (July 24, 2006) 
(codified as amended in scattered sections of 9 VA. ADMIN. CODE). 
 110. 9 VA. ADMIN. CODE § 5-80-1110(C) (2007). 
 111. Id. 
 112. See id. 
 113. Id. In July 2006, the APCB approved new regulations in the context of major NSR 
that define “projected actual emissions” as  

the maximum annual rate, in tons per year, at which [the] unit is projected to 
emit a regulated NSR pollutant in any one of the five years . . . following the 
date the unit resumes regular operation after the project, or in any one of the 
10 years following that date, if the project involves increasing the [unit’s] de-
sign capacity or its potential to emit that [pollutant]. 

Id. § 5-80-1615(C) (2007). Emission increases unrelated to the project are not included in 
this calculation. Id. Because a project cannot have a net increase in emissions for major 
NSR purposes and another net increase in emissions for minor source NSR, arguably this 
language applies to minor NSR permitting as well. Accordingly, the test to determine 
whether a net emissions increase has occurred is a comparison of actual emissions to pro-
jected actual emissions. 
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operations” have not begun, future actual emissions are equal to 
the “potential to emit.”114

Although the regulations do not specifically define future ac-
tual emissions where normal operations have already begun, EPA 
regulations and federal court cases have opined that future actual 
emissions should be projected based on the past operating condi-
tions at a facility. Accordingly, past actual emissions are com-
pared to future projected actual emissions to determine whether a 
net emissions increase has occurred. 

EPA recently proposed a change to the federal NSR regulations 
to codify the increase in hourly emissions test as a trigger for 
PSD permitting requirements.115 Despite the Supreme Court’s 
decision in Duke Energy, EPA still has the discretion to amend its 
regulations and interpret the term modification to require an 
hourly emissions increase. If EPA ultimately finalizes this pro-
posed change, Virginia will likely amend its regulations to cap-
ture this interpretation. 

B.  Clean Air Interstate Rule 

On March 10, 2005, EPA finalized the Clean Air Interstate 
Rule (“CAIR”).116 The goal of CAIR is to reduce interstate trans-
port of air pollution. CAIR permanently caps emissions of sulfur 
dioxide (“SO2”) and nitrogen oxides (“NOx”) in the Eastern United 
States.117 While caps are set for each state, including Virginia, 
CAIR allows compliance to be met through a cap and trade pro-
gram.118 Each state must adopt regulations implementing CAIR 
and determining how compliance with the cap will be achieved. 

During the 2006 General Assembly session, legislation was en-
acted requiring the APCB to adopt regulations implementing 

 114. Id. § 5-80-1110(C)(3) (2007). 
 115. Prevention of Significant Deterioration New Source Review: Refinement of Incre-
ment Modeling Procedures, 72 Fed. Reg. 31,372, 31,397–99 (proposed June 6, 2007) (to be 
ratified at 40 C.F.R. pts. 51, 52). 
 116. Rule to Reduce Interstate Transport of Fine Particulate Matter and Ozone (Clean 
Air Interstate Rule); Revisions to the Acid Rain Program; Revisions to the NOx  SIP Call, 
70 Fed. Reg. 25,162 (May 12, 2005) (codified at 40 C.F.R. pts. 51, 72, 73, 74, 77, 78, 96) 
[hereinafter Clean Air Interstate Rule]. 
 117. U.S. Envtl. Prot. Agency, Clean Air Interstate Rule, http://www.epa.gov/cair/ (last 
visited Oct. 11, 2007). 
 118. Clean Air Interstate Rule, 70 Fed. Reg. at 25,167. 
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CAIR.119 The regulations were required to “include a [five per-
cent] set-aside of NOx allowances during the first five years of the 
program and [two percent] thereafter for new sources, including 
renewables and energy efficiency projects.”120 The statute also re-
quired that Virginia participate in the federal cap and trade sys-
tem, except that the APCB was given the discretion to prohibit 
electric generating units (“EGUs”) located within a nonattain-
ment area in Virginia from purchasing allowances to comply with 
their emission allocations.121 Finally, the statute requires facili-
ties of a certain size to achieve early reductions in NOx emis-
sions.122

Virginia adopted regulations implementing CAIR, and they be-
came effective April 18, 2007.123 The regulations included a provi-
sion prohibiting the purchasing of allowances by facilities located 
within a nonattainment area.124 The Board received a petition for 
additional opportunity to comment on the nonattainment area re-
strictions, and that portion of the rule was suspended and re-
opened for public comment.125 The other provisions of the Virginia 
CAIR remain operative. 

C.  Clean Air Mercury Rule 

EPA issued the Clean Air Mercury Rule (“CAMR”) on March 
15, 2005.126 CAMR permanently caps and reduces mercury emis-
sions from coal-fired power plants.127 Like CAIR, CAMR allows 
states to achieve compliance with the mercury emission caps 
through trading of emission allowances.128 Each state must adopt 

 119. Act of Apr. 19, 2006, ch. 867, 2006 Va. Acts 1401 (codified at VA. CODE ANN. §§ 
10.1-1327, -1328 (Repl. Vol. 2006)). 
 120. VA. CODE ANN. § 10.1-1328(A)(4) (Repl. Vol. 2006). 
 121. Id. § 10.1-1328(A)(5) (Repl. Vol. 2006). 
 122. Id. § 10.1-1328(B) (Repl. Vol. 2006). 
 123. Regulation for Emissions Trading, 23 Va. Reg. Regs. 2277 (Mar. 19, 2007) (to be 
codified in scattered sections of 9 VA. ADMIN. CODE). 
 124. Id. at 2291 (to be codified at 9 VA. ADMIN. CODE § 5-140-1061). 
 125. See Regulation for Emissions Trading, Notice of Suspension of Effective Date and 
Reopening of Public Comment Period, 23 Va. Reg. Regs. 2880 (May 14, 2007). 
 126. Standards of Performance for New and Existing Stationary Sources: Electric Util-
ity Steam Generating Units, 70 Fed. Reg. 28,606 (May 18, 2005) (to be codified at 40 
C.F.R. pts. 60, 72, 75). 
 127. U.S. Envtl. Prot. Agency, Clean Air Mercury Rule, http://www.epa.gov/camr/ (last 
visited Oct. 11, 2007). 
 128. Standards of Performance for New and Existing Stationary Sources: Electric Util-
ity Steam Generating Units, 70 Fed. Reg. at 28,649–50. 
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regulations implementing CAMR and determining how compli-
ance with the cap will be achieved. 

During the 2006 General Assembly session, legislation was en-
acted requiring the APCB to adopt regulations implementing 
CAMR.129 The statute required the APCB to adopt the model rule 
promulgated by EPA, including participation in the national mer-
cury trading program and a set-aside of mercury allowances for 
new sources of up to five percent of the total state budget for the 
first five years of the program and two percent thereafter.130

The statute further requires the APCB to adopt a separate 
state-specific rule, not to be submitted to EPA, that will differ 
from the federal CAMR in several respects.131 Although transfer 
of credits is permitted between facilities under common owner-
ship, facilities subject to the state-specific rule cannot purchase 
allowances to demonstrate compliance.132 Additionally, EGUs lo-
cated within a nonattainment area are prohibited from purchas-
ing allowances, unless they are from another facility under the 
control of the same owner or operator or parent corporation and 
located within 200 kilometers of Virginia’s border.133

The APCB promulgated regulations implementing the federal 
CAMR as well as the state-specific mercury rule.134 Those regula-
tions became effective April 4, 2007.135

The statute also required the DEQ to study mercury deposition 
in Virginia.136 The purpose of the study is to determine whether 
additional measures to control mercury emissions are needed in 
Virginia. The study will explore the impact of mercury emissions 
from EGU and non-EGU sources in the state on mercury deposi-
tion in Virginia. The preliminary assessment is to be completed 

 129. Act of Apr. 19, 2006, ch. 867, 2006 Va. Acts 1401 (codified at VA. CODE ANN. §§ 
10.1-1327, -1328 (Repl. Vol. 2006)). 
 130. VA. CODE ANN. § 10.1-1328(C) (Repl. Vol. 2006). 
 131. Id. § 10.1-1328(D) (Repl. Vol. 2006). 
 132. Id. § 10.1-1328(D)(3) (Repl. Vol. 2006). 
 133. Id. § 10.1-1328(F) (Repl. Vol. 2006). 
 134. Regulation for Emissions Trading Programs, 23 Va. Reg. Regs. 2159–86 (Mar. 5, 
2007) (to be codified at 9 VA. ADMIN. CODE §§ 5-140-5010 to -5750). 
 135. Id. at 2160. 
 136. Act of Apr. 19, 2006, ch. 867, 2006 Va. Acts 1401 (codified at VA. CODE ANN. §§ 
10.1-1327, -1328 (Repl. Vol. 2006)). 
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by October 15, 2007, and the final report is due to the General 
Assembly by October 15, 2008.137

D.  Best Alternate Retrofit Technology 

EPA promulgated regulations in 1999 to address regional 
haze.138 One component of those regulations was the Best Alter-
native Retrofit Technology (“BART”) requirement. This require-
ment involves the installation of best emission controls on certain 
older, larger facilities.139 On July 6, 2005, EPA issued final 
amendments to its July 1999 regional haze rule and provided fi-
nal BART guidelines.140 Virginia recently adopted regulations 
implementing BART.141

The Virginia regulations outline which facilities are subject to 
BART. BART-eligible sources that emit “any air pollutant that 
may reasonably be anticipated to cause or contribute to any im-
pairment of visibility in any mandatory federal class I area” are 
subject to the rule.142 Virginia has two class I areas: the Shenan-
doah National Park and the James River Face Wilderness.143 A 
BART-eligible source is a facility that came into operation be-
tween August 7, 1962 and August 7, 1977 and has the potential 
to emit 250 tons per year or more of any air pollutant.144 The 
regulation also provides exemptions from the BART require-
ments.145 Further, BART-eligible facilities may conduct exemp-
tion modeling as a basis for avoiding the BART permitting proc-
ess. The deadline for seeking an exemption on the basis of 
modeling was September 2006.146

 137. VA. CODE ANN. § 10.1-1327 Editor’s Note (Repl. Vol. 2006). 
 138. Regional Haze Regulations, 64 Fed. Reg. 35,714 (July 1, 1999) (codified at 40 
C.F.R. pt. 51). 
 139. See id. at 35,737–38. 
 140. Regional Haze Regulations and Guidelines for Best Available Retrofit Technology 
(BART) Determinations, 70 Fed. Reg. 39,104 (July 6, 2005) (codified at 40 C.F.R. pt. 51). 
 141. Existing Stationary Sources, 23 Va. Reg. Regs. 3455 (June 25, 2007) (to be codified 
at 9 VA. ADMIN. CODE §§ 5-40-7550 to -7710). 
 142. Id. at 3460 (to be codified at 9 VA. ADMIN. CODE § 5-40-7550(A)). 
 143. See Va. Dep’t of Envtl. Quality, BART (Best Available Retrofit Technology) Infor-
mation Resources, http://www.deq.virginia.gov/air/bart.html (last visited Oct. 11, 2007). 
 144. Existing Stationary Sources, 23 Va. Reg. Regs. at 3461 (to be codified at 9 VA. 
ADMIN. CODE § 5-40-7570). 
 145. Id. at 3460 (to be codified at 9 VA. ADMIN. CODE § 5-40-7550). 
 146. Va. Dep’t of Envtl. Quality, supra note 143. 



SMITH 422.DOC 10/30/2007 2:07:31 PM 

2007] ENVIRONMENTAL LAW 407 

 

BART-eligible facilities subject to the permitting program must 
make a BART determination by analyzing “the best system of 
continuous emission control technology available and associated 
emission reductions achievable.”147 The BART determination 
must be implemented by August 1, 2012.148 If a facility is subject 
to both BART and CAIR, the CAIR requirements will be sufficient 
to demonstrate compliance with BART for SO2 and NOx.

149 How-
ever, EGUs will still be subject to BART for their particulate mat-
ter emissions.150

DEQ must submit its regional haze plan, including BART re-
quirements, to EPA by December 17, 2007.151

E.  Clean Air Fine Particle Rule 

On July 18, 1997, EPA adopted NAAQS for fine particles that 
are 2.5 or fewer micrometers in diameter (“PM2.5”).

152 EPA also 
replaced the one-hour ozone NAAQS with an eight-hour stan-
dard.153 The one-hour standard was phased out and the eight-
hour standard became fully effective on June 15, 2005.154 Virginia 
incorporated the federal changes to the NAAQS on September 8, 
2004.155 As a result of these changes, in 2005 Virginia designated 
a new PM2.5 nonattainment area in Northern Virginia.156 The 
APCB recently adopted additional changes to the PM2.5 standard, 
effective August 1, 2007,157 which implement EPA’s recent revi-
sions to the particulate matter NAAQS.158

 147. Existing Stationary Sources, 23 Va. Reg. Regs. at 3463. 
 148. Id. 
 149. See Regional Haze Regulations; Revisions to Provisions Governing Alternative to 
Source-Specific Best Available Retrofit Technology (BART) Determinations, 71 Fed. Reg. 
60,612, 60,632 (Oct. 13, 2006) (to be codified at 40 C.F.R. § 51.308(e)(4)). 
 150. Va. Dep’t of Envtl. Quality, supra note 143. 
 151. Id. 
 152. National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. 
38,652 (July 18, 1997) (codified at 40 C.F.R. pt. 50). 
 153. National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. 38,856 (July 18, 
1997) (codified at 40 C.F.R. pt. 50). 
 154. See 40 C.F.R. § 50.9(b) (2006). 
 155. See 9 VA. ADMIN. CODE § 5-30-10 to -80 (2007). 
 156. 9  VA. ADMIN. CODE § 5-20-204 (2007). 
 157. See Ambient Air Quality Standards, 23 Va. Reg. Regs. 3454 (June 25, 2007) (to be 
codified at 9 VA. ADMIN. CODE §§ 5-30-65, -66). 
 158. National Ambient Air Quality Standards for Particulate Matter, 71 Fed. Reg. 
61,144 (Oct. 17, 2006) (to be codified at 40 C.F.R. pt. 50). 
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Additionally, when Virginia’s major NSR amendments were fi-
nalized, they included a PM2.5 significance level of ten tons per 
year.159 DEQ issued guidance adopting EPA’s guidance on interim 
implementation of the PM2.5 standard in the NSR program. The 
guidance allows sources to use PM10

160 as a surrogate for PM2.5 un-
til such time as measurement, calculation, and modeling method-
ologies are developed for PM2.5.

161

F.  Significant Issue on the Horizon: Global Climate Change 

In October, 1999, a group of private organizations petitioned 
EPA to begin regulating emissions of greenhouse gases from mo-
bile sources. EPA denied the request, reasoning that the Clean 
Air Act does not authorize it to issue mandatory regulations to 
address global climate change. Even if it had the authority, EPA 
determined that a causal link between greenhouse gases and the 
increase in global surface air temperatures was not unequivocally 
established, and therefore there was insufficient basis for such a 
rulemaking. The groups sought review of EPA’s order denying 
their petition in the United States Court of Appeals for the Dis-
trict of Columbia, and were joined in their case by Massachusetts 
and other state and local governments. The D.C. Circuit upheld 
EPA’s order.162

The Supreme Court heard the case and determined that EPA 
did in fact have the authority to regulate carbon dioxide and 
other greenhouse gas emissions from mobile sources under the 
Clean Air Act because greenhouse gas emissions are “air pollut-
ants” as defined by the Clean Air Act.163 The Court went further 
to find that EPA’s decision not to regulate the emissions at this 
time was not based on the statute, and it remanded the action to 
EPA.164 The Court opined that EPA must make a determination 
as to whether greenhouse gas emissions meet the “endanger-
ment” test for regulation under section 202(a)(1) of the Clean Air 

 159. See Va. Dep’t of Envtl. Quality, Air Guidance Memo No. APG-307: Interim Imple-
mentation of New Source Review for PM2.5 (Oct. 10, 2006), available at http://www.town 
hall.state.va.us/L/GetFile.cfm?File=E:\townhall\docroot\GuidanceDocs\440\GDoc_DEQ
_2970_v1.pdf. 
 160. PM10 are fine particles with a diameter of ten micrometers or less. 
 161. Va. Dep’t of Envtl. Quality, supra note 159. 
 162. See Massachusetts v. EPA, 415 F.3d 50 (D.C. Cir. 2005).  
 163. Massachusetts v. EPA, 127 S. Ct. 1438, 1462 (2007). 
 164. Id. at 1462–63. 
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Act.165 In other words, EPA can refuse to issue the regulations 
“only if it determines that greenhouse gases do not contribute to 
climate change or if it provides some reasonable explanation as to 
why it cannot or will not exercise its discretion to determine 
whether they do.”166 This case, along with other pending cases,167 
will likely have a profound effect on air regulatory programs in 
Virginia and throughout the nation in the near future. 

Virginia has joined the newly-formed Climate Registry,168 a 
nonprofit cooperative aimed at developing a common accounting 
system to track greenhouse gas emissions.169 The data collected 
as part of this program will help states develop greenhouse gas 
reduction options. The Climate Registry will begin collecting the 
data in January 2008.170

VI.  WASTE 

A.  Superfund 

The federal Superfund law171 is the subject of extensive judicial 
interpretation. In December 2004, the Supreme Court issued a 
ruling clarifying that a private party who has not been sued un-
der sections 106 or 107(a) of the federal Superfund law may not 
bring a claim for contribution under section 113(f)(1) against 
other potentially responsible parties to recover clean-up costs in-
curred voluntarily.172 This decision reversed established practice 
in a number of federal circuits and created a perverse disincen-
tive for parties interested in cleaning up property voluntarily 
without some judicial or administrative order in place. 

 165. Id. at 1462. 
 166. Id.  
 167. See, e.g., New York v. EPA, No. 06-1322 (D.C. Cir. filed Sept. 13, 2006) (relating to 
EPA’s refusal to establish a carbon dioxide new source performance standard for steam 
electric generating units). 
 168. See The Climate Registry, http://www.theclimateregistry.org/ (last visited Oct. 11, 
2007). 
 169. Press Release, Office of the Governor, Governor Kaine signs on to Climate Regis-
try (May 22, 2007), available at http://www.governor.virginia.gov/MediaRelations/NewsRe 
leases/viewRelease.cfm?id=416. 
 170. Id. 
 171. Superfund is the common name for the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. §§ 9601–9675 (2000 & Supp. IV 2004). 
 172. See Cooper Indus., Inc. v. Aviall Services, Inc., 543 U.S. 157, 160–61 (2004). 
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One key question left unanswered by the Supreme Court in 
Aviall was whether a potentially responsible party could sue for 
cost recovery under section 107 instead of contribution under sec-
tion 113(f)(1). This question was addressed in a subsequent case 
out of the Second Circuit. In that case, the Second Circuit ruled 
that a potentially responsible party could in fact sue another po-
tentially responsible party for cost recovery under section 107, 
even if it could not maintain a similar action for contribution un-
der section 113(f)(1).173 The Supreme Court declined to review the 
Second Circuit’s decision, effectively ratifying this approach to 
cost recovery. More recently, in June 2007, the Court issued a rul-
ing clarifying that any private party, including a potentially re-
sponsible party, may bring a cost recovery action under section 
107.174 This removes the disincentive prompted by Aviall. 

B.  Mercury Switches 

The problems associated with the emission of mercury into the 
atmosphere, discharge into surface waters, and disposal into the 
ground are well-documented and serve as the basis for various 
regulatory programs aimed at reducing mercury in the environ-
ment. Because end-of-pipe control of mercury tends to be expen-
sive, the removal of mercury before it is emitted, discharged, or 
disposed of has become an increasingly popular focus for regula-
tion. With this in mind, the General Assembly enacted a law in 
2006 that requires the removal of mercury switches from vehicles 
prior to demolition.175 The General Assembly directed the Vir-
ginia Waste Management Board to adopt regulations governing 
such removal, which the Board did, effective March 21, 2007.176 
These regulations apply to “end-of-life vehicles,” which are de-
fined as vehicles manufactured on or before the 2002 model year 
that end up in the hands of demolition operators or other scrap 
metal processors.177

 173. Consol. Edison Co. of N.Y. v. UGI Utilities, Inc., 423 F.3d 90, 97 (2d Cir. 2005), 
cert. denied, 127 S. Ct. 2995 (2007). 
 174. United States v. Atl. Research Corp., 127 S. Ct. 2331, 2333–34 (2007). 
 175. Act of Feb. 23, 2006, ch. 16, 2006 Va. Acts 13 (codified as amended at VA. CODE 
ANN. § 46.2-635 (Cum. Supp. 2007)). 
 176. Mercury Switch Regulations, 23 Va. Reg. Regs. 1666 (Feb. 5, 2007) (to be codified 
at 9 VA. ADMIN. CODE § 20-200-10 to -70).  
 177. Id. 
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C.  State Waste Management Program 

Virginia enjoys delegated authority to implement the federal 
waste law, and does so with some variation for state-only re-
quirements.178 To conform with changes in the federal program, 
Virginia routinely revisits and amends its waste management 
regulations. Over the survey period, a number of amendments 
have been proposed and/or successfully adopted.179

VII.  ADMINISTRATIVE PROCESS 

A.  Representational Standing 

Virginia’s water, air, and waste statutes each provide a mecha-
nism for judicial review that incorporates by reference the three-
part test for standing under Article III of the United States Con-
stitution.180 However, these statutes do not explicitly address 
whether one party may sue in a representative capacity on behalf 
of another. This doctrine of “representational standing” is well-
established in federal law, but has not traditionally been recog-
nized in Virginia unless explicitly conferred by the General As-
sembly.181

The Supreme Court of Virginia clarified the applicability of this 
doctrine to Virginia’s environmental statutes in a case of first im-
pression in 2007.182 In that case, Chesapeake Bay Foundation as-
serted the right to sue in a representative capacity in connection 
with a permit issued by the SWCB under the State Water Control 
Law. The court ruled that this right exists and that the General 
Assembly intended to confer both individual and representational 

 178. By way of example, Virginia requires hazardous waste generators to notify DEQ of 
the location of their accumulation areas. 9 VA. ADMIN. CODE § 20-60-262(B)(4) (2007). This 
is one of several state-only requirements.  
 179. See Virginia Regulatory Town Hall, http://www.townhall.state.va.us/L/ViewBoard. 
cfm?BoardID=119, for recent regulatory activity by Virginia Waste Management Board. 
 180. VA. CODE ANN. § 62.1-44.29 (Supp. 2007); VA. CODE ANN. §§ 10.1-1318, -1457 
(Repl. Vol. 2006).  
 181. See, e.g., Pearsall v. Va. Racing Comm’n, 26 Va. App. 376, 383, 494 S.E.2d 879, 
883 (Ct. App. 1998).  
 182. See Philip Morris USA, Inc. v. Chesapeake Bay Found., Inc., 273 Va. 564, 643 
S.E.2d 219 (2007). 
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standing when it amended the State Water Control Law in 
1996.183

The court’s decision in Chesapeake Bay Foundation opens the 
door to representative lawsuits under the State Water Control 
Law and, by extension, the Virginia Air Pollution Control Law 
and the Virginia Waste Management Act. It essentially harmo-
nizes Virginia environmental law with the long-standing federal 
doctrine of representational standing. 

B.  Summary Case Decisions 

In 2006, the General Assembly amended the Administrative 
Process Act to provide a mechanism for summary case deci-
sions.184 The mechanism is available to “[a]ny person who has (i) 
applied for a permit, certificate, or license from an agency or (ii) 
received written notice of a potential violation from an agency.”185 
In situations where no material facts are in dispute and the only 
question is one of law, the requester may bypass the informal 
fact-finding or formal hearing process and proceed directly to a 
summary case decision, based on briefing and oral argument be-
fore the agency.186

C.  Enforcement 

DEQ remains keenly focused on environmental enforcement 
policies that are transparent, consistent, and serve to promote 
compliance. Toward those ends, DEQ has issued a number of new 
policies over the past three years, including: 

 183. Id. at 576–77, 643 S.E.2d at 225–26 (“Representational standing essentially allows 
an organization to bring a suit on behalf of its members and was a well-established princi-
ple in federal law at the time of the 1996 amendment of Code § 62.1-44.29. We presume 
that the General Assembly was aware of this circumstance when it amended Code § 62.1-
44.29. Accordingly, we will look to the federal court’s requirements for establishing repre-
sentational standing to determine whether the Foundation may claim representational 
standing in seeking judicial review of the decision of the State Water Control Board under 
this statute.”). The court also ruled that the Foundation had alleged sufficient facts about 
its standing, both as an individual and on behalf of its members, to survive demurrer. Id. 
at 581, 643 S.E.2d at 228–29. 
 184. Act of Apr. 5, 2006, ch. 702, 2006 Va. Acts 970 (codified at VA. CODE ANN. § 2.2-
4020.1 (Cum. Supp. 2007)). 
 185. VA. CODE ANN. § 2.2-4020.1 (Cum. Supp. 2007). 
 186. See id. 
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1. Guidance Memorandum DE-05-001 (effective October 26, 
2005), addressing the format for and processing of warning 
letters and notices of violation.187

2. Enforcement Guidance Memorandum No. 3-2006 (effect-
ive September 19, 2006), addressing the use and evaluation 
of supplemental environmental projects as offsets for civil 
penalties.188

3. Enforcement Guidance Memorandum No. 1-2006 (effect-
ive June 13, 2006), addressing statutory privileges (against 
disclosure) and immunities (against enforcement) for 
violations identified through voluntary environmental 
assessments that are voluntarily disclosed to DEQ.189

4. Enforcement Guidance Memorandum No. 2-2006, Revi-
sion 1 (effective June 29, 2007), addressing the criteria used 
by DEQ to calculate appropriate civil charges and civil 
penalties in administrative actions for air, waste, water 
quality and water resources.190

5. Enforcement Guidance Memorandum No. 1-2007 (effect-
ive June 29, 2007), addressing the process of issues special 
orders for sanitary sewer overflows. 191

In 2005, the General Assembly enacted a law that increased 
DEQ’s civil penalty authority under the air, water, and waste 
statutes to $32,500 per violation, not to exceed $100,000 per or-
der.192 As a check on this new authority, the General Assembly 
directed DEQ to “develop and implement an early dispute resolu-

 187. Va. Dep’t of Envtl. Quality, Guidance Memorandum DE-05-001: Notices of Alleged 
Violations (Oct. 26, 2005), available at http://www.deq.state.va.us/enforcement/documents/ 
guidancememode05001.pdf. 
 188. Va. Dep’t of Envtl. Quality, Enforcement Guidance Memorandum No. 3-2006: 
Supplemental Environmental Projects (Sept. 19, 2006), available at http://www.deq. 
state.va.us/enforcement/documents/Enf%20Guidance%203006%20_cora.pdf.  
 189. Va. Dep’t of Envtl. Quality, Enforcement Guidance Memorandum No. 1-2006: Vol-
untary Environmental Assessments (June 13, 2006), available at http://www.deq.state. 
va.us/enforcement/documents/guidancememo1-2006.pdf.  
 190. Va. Dep’t of Envtl. Quality, Enforcement Guidance Memorandum No. 2-2006: 
Civil Charges and Civil Penalties in Administrative Actions (June 29, 2007), available at 
http://www.deq.state.va.us/enforcement/documents/CivilChargesCivilPenaltyGuidanceMe
moRevision-1-Final.doc.. 
 191. Va. Dep’t of Envtl. Quality, Enforcement Guidance Memorandum No. 1-2007: 
Process for Issuing Administrative Orders to Prevent or Minimize Sanitary Sewer Over-
flows (June 29, 2007), available at http://www.deq.state.va.us/enforcement/documents/ 
PublicParticipationInSSOsFinal.doc.  
 192. Act of Mar. 24, 2005, ch. 706, 2005 Va. Acts 1016 (codified at VA. CODE ANN. § 
10.1-1309(A)(vi) (Repl. Vol. 2006)). 
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tion process to help identify and resolve disagreements regarding 
what is required to comply with the regulations promulgated by 
the State Air Pollution Control Board, the State Water Control 
Board, the Virginia Waste Management Board and any related 
guidance.”193 In keeping with this directive, DEQ issued Agency 
Policy Statement No. 8-2005, effective September 1, 2005, in 
which it established a process for early dispute resolution of both 
notices of alleged violation and notices of deficiency.194

D.  Environmental Excellence 

In 2005, the General Assembly codified DEQ’s environmental 
excellence program, which is designed to recognize proactive ef-
forts by regulated entities “that have demonstrated a commit-
ment to enhanced environmental performance.”195 The program 
includes three levels of participation: “environmental enterprise” 
(E2); “exemplary environmental enterprise” (E3); and “extraordi-
nary environmental enterprise” (E4).196 In addition to formally 
recognizing these different levels of excellence, the General As-
sembly empowered DEQ (through the relevant citizen boards) to 
approve alternative compliance methods, including “changes to 
monitoring and reporting requirements and schedules, stream-
lined submission requirements for permit renewals, the ability to 
make certain operational changes without prior approval, and 
other changes that would not increase a facility’s impact on the 
environment.”197

Such alternative methods are only available where they: “(i) 
meet the purpose of the applicable regulatory standard; (ii) pro-
mote achievement of those purposes through increased reliability, 
efficiency, or cost effectiveness; and (iii) afford environmental pro-
tection equal to or greater than that provided by the applicable 
regulatory standard.”198

 193. VA. CODE ANN. § 10.1-1309 Editor’s Note (Repl. Vol. 2006). 
 194. Va. Dep’t of Envtl. Quality, Agency Policy Statement No. 8-2005, Process for Early 
Dispute Resolution of Notices of Alleged Violation and Notices of Deficiency (Sept. 1, 
2005), available at http://www.deq.virginia.gov/regulations/pdf/Process_for_Early_Dispute 
_Resolution_8260532.pdf. 
 195. VA. CODE ANN. § 10.1-1187.2 (Repl. Vol. 2006). 
 196. Id. § 10.1-1187.3 (Repl. Vol. 2006). 
 197. Id. § 10.1-1187.6(A) (Repl. Vol. 2006). 
 198. Id.  
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One of the first examples of an alternative compliance method 
is embedded in Virginia’s Regulation for Nutrient Enriched Wa-
ters and Dischargers Within the Chesapeake Bay Watershed.199 
This regulation authorizes the SWCB to suspend otherwise appli-
cable limits for E3 and E4 facilities with environmental manage-
ment systems that require operation of treatment equipment at 
the treatment efficiency levels for which they were designed.200

E.  Citizen Board Consolidation 

In 2007, the General Assembly passed legislation that would 
consolidate the State Air Pollution Control Board, the State Wa-
ter Control Board, and the Virginia Waste Management Board 
into one eleven-member citizen board to be named the Virginia 
Board of Environmental Quality.201 The law would empower this 
new board with the authority to adopt regulations, including gen-
eral permit regulations, and would shift all other responsibilities 
of the existing boards (including the issuance of permits) to 
DEQ.202 The law would also establish a new citizen appeals board 
with authority to hear appeals of DEQ decisions.203 Although this 
legislation passed both houses, it contains a “re-enactment 
clause” that effectively postpones its effectiveness unless and un-
til it passes through the General Assembly a second time in 2008 
and is signed into law by the Governor.204

VIII.  CONCLUSION 

In any survey, you will encounter both the sublime and the ab-
surd, from developments that make sense to those that leave you 
scratching your head in disbelief. We will leave you to draw your 
own conclusions about the developments presented in this survey, 
pausing only to repeat the closing statement of our predecessors: 

 199. 9 VA. ADMIN. CODE § 25-40-10 to -70 (2007). 
 200. Id. § 25-40-70(B) (2007). 
 201. Act of Mar. 26, 2007, ch. 838, 2007 Va. Acts 1339 (to be codified at VA. CODE ANN. 
§ 10.1-1187.01). 
 202. Id. 
 203. Id. (to be codified at VA. CODE ANN. § 10.1-1186.1:2). 
 204. Id. 
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“The only certainty is that, when it comes to environmental regu-
lation, there can be no settled expectations.”205

 

 205. Benjamin A. Thorp IV & William K. Taggart, Annual Survey of Virginia Law: En-
vironmental Law, 39 U. RICH. L. REV. 203, 239 (2004). 


