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I.
Sources of the Law

A.
Virginia Residential Landlord-Tenant Act (VRLTA): Code of Virginia §§55-248.2 – 55-248.40
1.
Applies to all multi-family rental housing.  §55-248.4
2.
Effective July 1, 2017, all tenancies are covered by the VRLTA except:

a. 
Where the landlord is a natural person, an estate, or a legal entity that owns no more than two single-family residential dwelling units in its own name subject to a rental agreement, and
b.
Where the landlord opts out of the VRLTA by so stating in a rental agreement with a tenant. §55-248.5(A)(10)
3.
Applies to motels, etc. if resided in for more than 90 days or subject to a written lease for more than 90 days.  §§55-248.5(A)(4) & 55-248.5(D).
4.
If resided in for less than 90 days, owner must provide five day notice of non-payment before owner may exercise self-help eviction.  §55-248.5(C)

5.
Does not apply to [ §55-248.5(A) ]:
a.
Public or private institution, if incidental to detention or the provision of medical, geriatric, educational, counseling, religious or similar services.  See, Maciel v. Commonwealth, 2011 Va.App.LEXIS 9 (2011).
b.
Contract of sale if the occupant is the purchaser.
c.
Fraternal or social organizations. 

d.
An employee of a landlord whose right to occupancy is conditioned upon employment in and about the premises, or an ex-employee whose occupancy continues less than 60 days.
e.
Condominiums.
f.
Occupancy in connection with business, commercial or agricultural purposes.
g.
Federally subsidized housing subject to regulation by the Department of Housing and Urban Development where such regulation is inconsistent.
h.
Occupancy by a tenant who pays no rent.
B.
Virginia Manufactured Home Lot Rental Act (MHLRA): Code of Virginia §§55-248.41 – 55-248.52
1.
Applies to all manufactured home parks upon which 10 or more manufactured homes are located on a continual, non-recreational basis.  §55-248.41
2.
Contains 17 sections and incorporates 25 sections from the VRLTA which apply only insofar as they are not inconsistent with the MHLRA.  §55-248.48
3.
They change only those things which need to be changed, and make only the necessary changes (mutatis mutandis).
4.
Room for creative advocacy to argue that the most favorable provision of either the MHLRA or the VRLTA should apply.
C.
Virginia Landlord and Tenant Law: Code of Virginia §§55-217 – 55-248
1.
Applies to all residential housing (with exceptions noted below).  Applies only to single family rental housing when term “dwelling unit” is used.  §55-225.8(A)
2.
Older law & not as comprehensive.
3.
Applies to motels, etc. if resided in for more than 90 days or subject to a written lease for more than 90 days.  §§55-225.8(A)(3) & 55-225.8(D)

4.
If resided in for less than 90 days, owner must provide five day notice of non-payment before owner may exercise self-help eviction.  §55-225.8(C)

5.
Does not apply to [ §55-225.8(A) ]:
a.
Public or private institution, if incidental to detention or the provision of medical, geriatric, educational, counseling, religious or similar services.  See, Maciel v. Commonwealth, 2011 Va.App.LEXIS 9 (2011).
b.
Fraternal or social organizations.
c.
Condominiums.
d.
Occupancy in connection with business, commercial or agricultural purposes.
D.
The Lease

1.
Generally, may be written or oral (except must be written under the MHLRA).
2.
Statute of Frauds requires lease for more than five years to be in writing.  §11-1
3.
May be week-to-week, month-to-month, six months, one year, or any other length.
4.
Lease automatically may terminate at the end of a set term.  Landlord and tenant must enter a new lease before the end of the set term for the tenancy to continue after the set term.

5.
Lease automatically may renew for another set term unless landlord or tenant gives written notice of non-renewal before the end of the set term.  The lease usually says how much advance written notice must be given (e.g., 30 days, 60 days, or 90 days) before the end of the set term.

6.
Lease automatically may renew on a month-to-month basis unless landlord or tenant gives written notice of non-renewal before the end of the set term.  The lease usually says how much advance written notice must be given (e.g., 30 days, 60 days, or 90 days) before the end of the set term.

E.
Federal statutes and regulations: 42 U.S.C. §§1437 and 13661 – 13664; 24 C.F.R. §§5, 247, 880 – 891 and 902 – 990.
1.
Tenants in federally subsidized housing have important legal rights not enjoyed by tenants in private housing.

2.
Landlords’ discretion concerning admission of tenants is limited to some degree.

3.
Generally, subsidized housing tenants pay only 30% of their income for rent and utilities, and in all cases, the total rent landlords can charge is government regulated.

4.
Usually, subsidized tenancies do not have time limited terms.  As long as the tenant does not materially violate the lease or the law, the tenant is entitled to continued occupancy and may be evicted only for good cause.

5.
Subsidized tenants often must be given specific notices of, and the opportunity to have, some type of pre-termination meeting with management or administrative hearing to contest the reasons for admission denial or subsidy termination.

6.
See, Anderson v. Denny, 365 F.Supp 1254 (W.D. Va. 1973) – the substantive right to not be evicted from federally assisted housing on the mere expiration of a lease requires a tenant be afforded specific protections.

II.
Lease Terminations

A.  
Procedural

      

1.   
Five steps of an eviction:

a. 
Step One: written notice from landlord to tenant.

i) 
Five day pay-or-quit for non-payment of rent.

ii) 
Thirty day notice to vacate in almost other cases.

a) 
If tenant can fix the problem, 21/30 day notice of remediable breach.

b) 
If tenant can’t fix the problem (or if prior remediable breach notice), 30 day notice of non-remediable breach.

iii) 
Less than thirty day notice if tenant commits criminal or willful act that is a threat to health or safety.

b. 
Step Two: unlawful detainer filed after notice period has ended.

c. 
Step Three: landlord goes to court & gets judgment of possession.

d. 
Step Four: landlord gets Writ of Possession.

i) 
Writ may be issued immediately if judgment based on default, or non-payment of rent, or foreclosure, or immediate non-remediable termination.  However, Writ cannot be executed until after expiration of 10 day appeal period.  §8.01-129
ii) 
Otherwise, Writ cannot be issued until 11 (or more) days later.  §8.01-129
e. 
Step Five: Writ is served, Sheriff waits at least 72 hours, returns to evict & evicts only on date stated on Writ.  See, Opinion of Virginia Attorney General (November 10, 1997).

f. 
These steps usually take more than 2 months from the day the tenant gets a notice to move out.

      

2.
Landlord to give tenant 21/30 or 30 day notice: §§55-248.31, 55-248.48

a. 
If non-compliance by tenant which is remediable, landlord may serve written 21/30 day notice.

b. 
If non-compliance by tenant which is non-remediable, landlord may serve written 30 day notice.

c. 
If tenant served prior 21/30 day notice for breach which was remedied and tenant commits subsequent breach of like nature, landlord may serve written 30 day notice.

d. 
If breach remediable by repairs and tenant remedies prior to date in notice, landlord may not terminate.

e. 
If tenant commits a criminal or willful act, not remediable, and which poses a threat to health or safety, landlord may terminate lease immediately and proceed with unlawful detainer.

f. 
If rent unpaid after 5 day pay or quit notice, landlord may terminate lease and proceed with unlawful detainer.

g. 
Landlord entitled to reasonable attorney’s fees unless tenant proves by a preponderance of evidence that failure to pay rent or vacate was reasonable.

3. 
Landlord to give 30 day notice to vacate (for other than non-payment of rent): §§55-222, 55-248.31, 55-248.48
a. 
Unless non-payment of rent is an issue, or tenant has committed a willful or criminal act which is not remediable and which poses a threat to health or safety, a 30 day written notice to vacate is required to terminate a tenancy and to file an unlawful detainer after the 30 day period.
b. 
Less than 30 day written notice permitted if willful or criminal act poses a threat to health or safety.  For definition of criminal, see, Jernigan v. Commonwealth, 104 Va. 850, 52 S.E. 361 (1905).  For definition of willful, see, Wood v. Weaver, 121 Va. 250, 92 S.E. 1001 (1917); Barnes v. Moore, 199 Va. 227, 98 S.E.2d 683 (1957).

c. 
However, notice is not necessary from or to a tenant whose term is to end at a certain time, such as a one year, fixed term lease.  See, Sweeney v. West Group, Inc., 259 Va. 776, 527 S.E.2d 787 (2000).

d. 
If landlord files unlawful detainer prior to expiration of notice period, landlord had no present right to possession at the time of commencement of action and case should be dismissed.  See, Merryman v. Hoover, 107 Va. 485, 59 S.E. 483 (1907). 

4. 
Landlord to give 5 day pay or quit notice (for non-payment of rent): §§55-225, 55-248.31, 55-248.48
a. 
If non-payment of rent is an issue, landlord must give tenant a written notice to either move or pay rent in 5 days.
b. 
Notice must be for a “sum certain.”  See, Johnston v. Hargrove, 81 Va. 118 (1885); Proutt v. Roby, 82 U.S. 471, 21 L.Ed. 58 (1872).

c. 
Landlord may not refuse tender of rent or other payment.  See, Young v. Ellis, 91 Va. 297, 21 S.E. 480 (1895); Boggs v. Duncan, 202 Va. 877, 121 S.E.2d 359 (1961); Whitt v. Godwin, 205 Va. 797, 139 S.E.2d 841 (1965).

d.
Landlord may waive timely payment of rent or waive other lease breach.  See, Thompson v. Artrip, 131 Va. 347, 108 S.E. 850 (1921).

5. 
Right of redemption in non-payment of rent case: §§55-243, 55-248.34(C), (D), (E), 55-248.46:1
a. 
Unlawful detainer lawsuit must stop if tenant pays all amounts owed: (i) all rent and arrears due as of the first court date, (ii) all late charges and attorney’s fees contracted for in a written lease, (iii) interest and (iv) court costs.
b. 
The party seeking attorney’s fees must demonstrate the quantity and quality of services rendered.  See, Mullins v. Richlands National Bank, 241 Va. 447 (1991).
c. 
Payment must be made on or before the first court return date, and may be paid to the landlord, the landlord’s attorney or the court.  This is a “redemption.”

d. 
If a local government or a non-profit entity has promised to pay the amounts, the tenant can give to the court their written commitment to pay the redemption amounts within 10 days after the first court dates.  This is a “redemption tender.”  

e. 
The redemption tender must be given to the court at the first court return date.  The court must postpone the unlawful detainer for 10 days.  If the 10th day falls on a Saturday, Sunday, or legal holiday, then the unlawful detainer is continued to the next business day.

f. 
On the next court date, if the landlord has received all of the money promised in the redemption tender, the court must dismiss the case.  If the landlord has not received all of the money promised in the redemption tender, the court must grant the landlord a judgment for immediate possession and for all amounts due.

g. 
A tenant may prevent eviction only once every 12 months that the tenant lives in the same place, either by paying a redemption or by offering a redemption tender and then having the redemption paid.

6. 
Recovery of possession limited (no self-help): §§55-225.1, 55-248.36, 55-
    


248.48

a. 
Landlord may not cut off utilities, lock the tenant out of the rental unit, or evict the tenant without giving notice and going to court.  A tenant does not have to move out just because the landlord tells the tenant to leave and takes out an unlawful detainer.  The landlord must wait until a court order is issued.  

7. 
Remedy for unlawful ouster: §§55-225.2, 55-248.26, 55-248.48
a. 
If a landlord willfully cuts off utilities, locks the tenant out of the rental unit, or evicts the tenant without giving notice and going to court, the tenant has a quick remedy. 

b. 
The tenant should go to General District Court and file a Tenant’s Petition for Relief from Unlawful Exclusion (Form DC-431).
c. 
Tenant may ask for recovery of possession, resumption of interrupted utility, termination of rental agreement, actual damages and reasonable attorney fees.  

B.  
Substantive
1. 
If due to violation of lease, must not be due to a prohibited provision in a rental agreement: §§55-248.9, 55-248.48

a. 
Forgoing rights & remedies under VRLTA or MHLRA.  See, Sweeney v. West Group, Inc., 259 Va. 776, 527 S.E.2d 787 (2000) – provision requiring notice of intent to vacate at the end of a fixed-term lease unenforceable.

b. 
Forgoing rights & remedies pertaining to 120 days advance written notice for conversion or rehabilitation.

c. 
Confession of judgment.

d. 
Paying landlord’s attorney’s fees, except as authorized by VRLTA or MHLRA.

e. 
Limitation of landlord’s liability.

f. 
Agreeing to firearm restriction or prohibition as a tenant in public housing.

g. 
Security deposit in excess of two months’ rent.

h. 
If landlord brings an action to enforce prohibited provision, tenant may recover actual damages and reasonable attorney’s fees.

2.
Ambiguous lease provisions should be construed against the drafter, i.e., the landlord.  Under Virginia common law, a writing is construed against the party who prepared it.  See, Winn v. Aleda Construction Company, 227 Va. 304, 307, 315 S.E.2d 193, 195 (1984); Graham v. Commonwealth, 206 Va. 431, 435, 143 S.E.2d 831, 834 (1965); Worrie v. Boze, 191 Va. 916, 924, 62 S.E.2d 876, 880 (1951).



3. 
If due to violation of rule or regulation, the rule or regulation must be 
reasonable: §§55-248.17, 55-248.48.  To be enforceable, a landlord’s rule must:

a.
Promote convenience, safety or welfare of tenants, preserve landlord’s property from abuse, or make a fair distribution of services & facilities.

    


b. 
Be reasonably related to the purpose for which it is adopted.

    


c. 
Apply to all tenants in a fair manner.

d. 
Be sufficiently explicit to fairly inform tenant what he/she must & must not do.

    


e. 
Not be for purpose of evading landlord’s obligations.

    


f. 
Be provided to tenant at time tenant enters into lease.

g. 
Rule or regulation adopted, changed or provided to tenant after tenant enters into leave is enforceable only if it does not substantially modify the bargain or the tenant consents to it in writing.

h. 
Violation of reasonable rules and regulations are a breach of the lease.


4. 
Remediable violations v. non-remediable violations

a. 
Most lease and rule violations are remediable, e.g., unauthorized occupants, poor housekeeping, minor property damage, loud parties, unauthorized pets.
b. 
Tenants have the right to reasonable accommodation of guests and visitors.  The differences between a permanent resident and a temporary guest lie along a continuum.  There is no bright line.  In determining where a set of circumstances falls along that continuum, courts have considered the following factors, among others: the intended length of stay, any monetary payment, moving in belongings such as clothes and furniture, receipt of mail at the tenant’s address, the guest’s regular receipt of other guests at the premises, and whether the alleged resident has an actual place of regular abode other than the tenant’s dwelling.


    
    
c.
Tenant housekeeping habits which do not pose a threat to the 
health or safety of others should not be a grounds for eviction.  These type of cases often raise fair housing and Americans with Disabilities Act (ADA) issues of reasonable accommodations of handicaps which make thorough housecleaning and tenant maintenance difficult.



5. 
Conduct of third parties

a. 
Tenant is responsible for the conduct of persons on the premises with tenant’s consent, whether known by the tenant or not.

b.
Landlord may evict the entire family for criminal or severely disruptive acts of one family member or a guest, 
c. 
Possible defenses: tenant did not know and could not have known that the conduct was occurring or might occur (i.e., the conduct was not foreseeable), tenant did everything reasonably within his/her power to stop it, wrongdoer was not invited onto the premises by the tenant or household member.
6. 
Protection for survivors of domestic violence – tenant not to be evicted if 



victim of family abuse: §§55-248.31(D), 55-248.48

a. 
If tenant is a victim of family abuse and perpetrator is barred either by landlord notice or by protective order, lease shall not terminate solely due to family abuse against tenant, provided:

i) 
Tenant provides to landlord written documentation as victim of family abuse and of exclusion of perpetrator within 21 days.

ii) 
Tenant notifies landlord of perpetrator’s return within 24 hours, unless tenant had no knowledge or notice within 24 hours was not possible, in which case notice shall be provided within 7 days.

b. 
If this subsection does not apply, tenant responsible for the acts of co-tenants, authorized occupants, guests and invitees on the premises with tenant’s consent, whether known by the tenant or not.

7. 
Violation of barring notice – limitation on landlord’s barring tenant’s 
    


guest/invitee: §§55-248.31:01, 55-248.48

a. 
Tenant’s guest or invitee may be barred by written notice served on both tenant and guest or invitee for conduct on the landlord’s property which violates the lease or the law and which describes the conduct which is the basis of the action.

    


b. 
Landlord also may apply for a warrant for trespass.

c. 
Tenant may file a Tenant’s Assertion to review the landlord’s action.

8. 
Prohibition against retaliatory conduct or eviction: §§55-248.39, 55-248.50

a. 
Landlord shall not selectively increase rent or decrease services, or bring or threaten to bring an action for possession after landlord has knowledge that:

i)
Tenant complained to a government agency about a building or housing code.

ii)
Tenant complained to or sued landlord about violation of VRLTA or MHLRA.

iii)
Tenant organized or joined a tenants’ organization.

iv)
Tenant has testified in a court proceeding against landlord.

b.
Landlord has knowledge if landlord has actual knowledge, received a notice, or from all facts & circumstances, has reason to know.

c.
Landlord may terminate lease and bring action for possession if violation of building or housing code caused by tenant, tenant is in default in rent, or tenant breached lease in a manner materially affecting health & safety.

III.
Repairs
A.  
Procedural – Tenant’s Assertion (Rent Escrow Case): §§55-225.12, 55-248.27, 55-248.48

1.
To get repairs, tenants must do four things:

a.   One, be current in rent and stay current.
i) 
Pursuant to Code of Virginia §§55-225.12 & 55-248.27, tenant must pay into court the amount of rent called for under the rental agreement, within five days of the due date, unless or until such amount is modified by subsequent order of the court.

ii)
Tenant need not be current in rent at the time notice is given to the landlord. 
However, as practical matter, if the tenant is not current at the time notice is given to the landlord, the tenant is unlikely to be current later on.

iii)
For federally subsidized tenants (public housing, Section 8 unit-based, Section 8 tenant-based voucher, etc.), only the tenant’s portion of the rent needs to be paid.  The tenant is only “responsible for paying the owner any portion of the rent to owner that is not covered by the PHA housing assistance payment.”  See, HUD Tenancy Addendum, ¶5(a).

iv)
For federally subsidized housing (Section 8 unit-based, Section 8 tenant-based voucher, etc.), HUD or Section 8 agency is not an indispensable party.  See, Multi-Family Mgmt. In. v. Hancock, 664 A.2d 1210 (D.C. 1995).

b.
Two, give written notice to landlord (or have someone else do so).
i)
Pursuant to Code of Virginia §§55-225.12 & 55-248.27, prior to the filing of the Tenant’s Assertion, landlord must be served a written notice by the tenant of the conditions, or must have been notified of such conditions by a violation or condemnation notice from an appropriate state or municipal agency.

ii)
Pursuant to Code of Virginia §§55-225 & 55-248.6, “notice” means notice given in writing by either regular mail or hand delivery, with the sender retaining sufficient proof of having given such notice, which may be either a United States postal certificate of mailing or a certificate of service confirming such mailing prepared by the sender. 

a)
However, a person shall be deemed to have notice of a fact if he has actual knowledge of it, he has received a verbal notice of it, or from all the facts and circumstances known to him at the time in question, he has reason to know it exists. 

b)
A person “notifies” or “gives” a notice or notification to another by taking steps reasonably calculated to inform another person whether or not the other person actually comes to know of it.  If notice is given that is not in writing, the person giving the notice has the burden of proof to show that the notice was given to the recipient of the notice.

iii)
Mailbox rule for snail mail.  Mailing of notice, properly addressed, raises a rebuttable presumption of receipt.  See, Rosenthal v. Walker, 111 U.S. 185, 193 (1884).  See also, Manassas Park Development Co. v. Offutt, 203 Va. 382, 124 S.E.2d 29 (1962); Villwock v. Insurance Co. of North America/CIGNA, 468 S.E.2d 130 (Va. App. 1996); Chrysler Credit Corp. v. Fabrizio, 17 Va. Cir. 181 (1989 - Fairfax Co.); Central Fidelity Bank v. Puckette, 2 Va. Cir. 50 (1981 - Lynchburg).





iv)
Mailbox rule for email.  See, American Boat Company v. 
Unknown Sunken Barge, 418 F.3d 910 (8th Cir. 2005); Kennell v. Gates, 215 F.3d 825, 829 (8th Cir. 2000); Ball v. Kotter, 723 F.3d 813 (7th Cir. 2013); United States v. Cary, 

2017 WL 903524 (7th Cir. March 6, 2017); Couch v. AT&T Servs., 2014 WL 7424093 (E.D.N.Y. Dec. 31, 2014); Hackers v. Palmer, 79 Pa. D. & C.4th 485, (Com. Pl. 2006).  Contra, see, Gardner v. Detroit Entertainment, 2014 WL 5286734 (E.D. Mich. Oct. 15, 2014).
v)
No mailbox rule for text messages.  As with email, receipt could be demonstrated with a chain between the sender and the receiver showing both the transmission of the message and a response.





vi)
Other forms of “notice” could include landlord’s work

orders.




vii)
To call, or not to call, the building or housing inspector?

a) 
Advantages – objective and neutral third party, 





might have greater credibility with the court, 





probably assign responsibility for the repairs to the 
landlord.

b)
Disadvantages – allows the inspector (not the tenant) to determine time within which repairs must be completed, could assign responsibility for the repairs to the tenant, could condemn the premises, forcing the tenant to move immediately.
c.
Three, wait a reasonable period of time.  Court has discretion to determine what is reasonable.  Rebuttable presumption that more than 30 days is unreasonable.




i)
Reasonable time is left to the discretion of the court.

ii)
Rebuttable presumption that more than 30 days is unreasonable.

iii)
In most cases, 21 days is presumptively reasonable based upon Code of Virginia §§55-225.13 & 55-248.21.

iv)
May be shorter than 21 days in cases where there is an emergency constituting an immediate threat to health or safety.
d.
Four, if repairs not made after reasonable time, take the written notice & the next month’s rent to General District Court & file a Tenant’s Assertion (or rent escrow case).  Rent must be paid within five days of the due date.

2.
Actionable conditions: §§55-225.12, 55-248.27, 55-248.48

a.
Conditions which constitute material noncompliance by the landlord with the rental agreement.

b.
Conditions which constitute material noncompliance by the landlord with provisions of law.

c.
Conditions which, if not promptly corrected, will constitute a fire hazard or serious threat to the life, health or safety of occupants thereof, including but not limited to:

d. 
Lack of heat or hot or cold running water, except if the tenant is responsible for payment of the utility charge and where the lack of such heat or hot or cold running water is the direct result of the tenant's failure to pay the utility charge.

e. 
Lack of light, electricity or adequate sewage disposal facilities.

f. 
An infestation of rodents.

g.
The existence of paint containing lead pigment on surfaces within the dwelling.

3.
Tenant may file assertion in General District Court and ask for relief as set forth below.

4.
Prior to granting relief, tenant shall show to court:

a.   
Prior to tenant’s assertion, landlord was served written notice by tenant or notified by a violation or condemnation notice, and landlord failed to remedy after reasonable opportunity.  (Rebuttable presumption that more than 30 days is unreasonable.)

b.
Tenant has paid into court the rent called for under the lease, within 5 days of due date.

c.
Landlord may answer assertion by showing conditions do not exist, conditions have been remedied, conditions have been caused by tenant, or tenant unreasonably refused entry to permit correction of conditions.

5.
Court may order as follows:

a. 
Terminating the rental agreement upon the request of the tenant, or ordering the premises surrendered to the landlord if the landlord prevails on a request for possession pursuant to an unlawful detainer properly filed with the court.

b.
Ordering all moneys already accumulated in escrow disbursed to the landlord or to the tenant.

c.
Ordering that the escrow be continued until the conditions causing the complaint are remedied.

d.
Ordering that the amount of rent, whether paid into the escrow account, or paid to the landlord, be abated in such an amount as may be equitable to represent the existence of the conditions found to exist.  Where the tenant is entitled to relief, the burden is on the landlord to show cause why there should not be a rent abatement.

i)
As a practical matter, court is very unlikely to grant any rent abatement for any period of time prior to which the landlord did not have notice of the conditions.

ii)
Tenant must prove by a preponderance of the evidence that landlord had notice of the conditions.

iii)
Any rent abatement should be based upon the full market rent for the property, not just based on the tenant’s share of the rent.  See, Anderson v. Abidoye, 824 A.2d 42 (D.C. 2003), aff’d sub nom, Anderson v. D.C. Hous. Auth., 923 A.2d 853 (D.C. 2007); Hous. Auth. of E. St. Louis v. Melvin, 507 N.E.2d 1289 (Ill. App. Ct. 1987); Cruz Mgmt. Co. v. Wideman, 633 N.E.2d 384 (Mass. 1994); Simon v. Soloman, 431 N.E.2d 556 (Mass. 1982); Penny Point Park Apartments v. Barnes, 2007 WL 3289133 (N.J. Super. Ct. App. Div. Nov. 8 2007); Committed Community Associates v. Croswell, 659 N.Y.S.2d 691 (1997); Rodriquez v. Ancona, 868 A.2d 807 (Conn. App. 2005).

e.
Ordering any amount of moneys accumulated in escrow disbursed to the tenant where the landlord refuses to make repairs after a reasonable time, or to the landlord or to a contractor chosen by the landlord in order to make repairs or to otherwise remedy the condition.  In either case, the court shall in its order insure that moneys thus disbursed will be in fact used for the purpose of making repairs or effecting a remedy.

f.
Referring any matter before the court to the proper state or municipal agency for investigation and report and granting a continuance of the action or complaint pending receipt of such investigation and report.  When such a continuance is granted, the tenant shall deposit with the court rents within five days of date due under the rental agreement, subject to any abatement under this section, which become due during the period of the continuance, to be held by the court pending its further order.

g.
Ordering escrow funds disbursed to pay a mortgage on the property in order to stay a foreclosure.

h.
Ordering escrow funds disbursed to pay a creditor to prevent or satisfy a bill to enforce a mechanic's or materialman’s lien.

i.
Any other order that may be required.

j.
Where an escrow account is established by the court and the condition or conditions are not fully remedied within six months of the establishment of such account, and the landlord has not made reasonable attempts to remedy the condition, the court shall award all moneys accumulated in escrow to the tenant. 

k.
In such event, the escrow shall not be terminated, but shall begin upon a new six-month period with the same result if, at the end thereof, the condition or conditions have not been remedied.

B. 
Substantive

1.
Landlord’s obligations: §§55-225.3 (Virginia Landlord-Tenant Act), 55-248.13 (Virginia Residential Landlord-Tenant Act), 55-248.43 (Manufactured Home Lot Rental Act) 

a.
Follow building and housing codes affecting health and safety.

b.
Make all repairs needed to keep the place fit and habitable.

c.
Keep common areas clean and safe.

d.
Keep in good and safe working order all electrical, plumbing, sanitary, heating, ventilating, air conditioning, and other facilities and appliances that the landlord supplies or must supply.

e.
Maintain premises to prevent accumulation of moisture and growth of mold.

f.
Provide and maintain receptacles for garbage, and provide for removal of same.

g.
Supply water, hot water, air conditioning if provided, and heat in season; unless the tenant alone controls the heat, air conditioning, or hot water, or unless provided directly by a utility company to the tenant on a separate meter.

h.
Parties may agree in writing that tenant performs duties 3, 6 and 7, (c, f and g, above) only if done in good faith and not to evade landlord obligations.

i..
See, Isbell v. Commercial Inv. Assoc., 273 Va. 605, 644 S.E.2d 72 (2007); Steward v. Holland Family Props., LLC, 284 Va. 282, 726 S.E.2d 251 (2012) – tenant may not recover damages for personal injuries resulting from a landlord’s violation.

j.
No common law implied warranty of habitability.  See, Roche v. Lincoln Prop. Co., 2006 U.S.App.LEXIS 8588 (4th Cir. 4/7/06).
2.
Tenant’s obligations: §§55-225.4, 55-248.16, 55-248.44

a.
Comply with tenant duties imposed by building and housing codes affecting health and safety.

b.
Keep rented space and plumbing as clean and safe as conditions permit.

c.
Keep premises free from insects & pests and promptly notify landlord of insects or pests (only in VRLTA & MHLTA, not in Virginia Landlord & Tenant Law).

d.
Use all utilities and appliances reasonably, and get rid of trash.

e.
Not destroy or mess up the property, or allow anyone else to.

f.
Not disturb neighbors, or allow anyone else to.

g.
Use reasonable efforts to prevent accumulation of moisture and growth of mold.

h.
Not paint without landlord’s prior written approval if premises built prior to 1978 and lease requires prior written approval.

i.
Be responsible for the conduct of persons on the premises with tenant’s consent, whether known by the tenant or not.

j.
Follow the lease and reasonable rules of the landlord.



3.
Bed bugs

a. 
Virginia law does not specifically mention bed bugs and does not explicitly say whether landlords or tenants are responsible for getting rid of bed bugs.  Virginia law does require all landlords to follow building and housing codes affecting health and safety, and to make all repairs needed to keep the place fit and habitable.  Because bed bugs make rental housing not habitable, this means landlords generally are responsible for getting rid of bed bugs.

b.
Under Code of Virginia §55.248.16, effective July 1, 2017, “the tenant shall be financially responsible for the added cost of treatment or extermination due to the tenant’s unreasonable delay in reporting the existence of any insects or pests and be financially responsible for the cost of treatment or extermination due to the tenant’s fault in failing to prevent infestation of any insects or pests in the area occupied.” (emp. added)

c.
See, Powell v. John E. Hughes Orphanage, 148 Va. 331, 136 S.E. 637 (1927) – “‘Fault,’ as used in the statute, means the ‘omission’ of some duty which the tenant ought to perform, and is practically synonymous with negligence. So that the liability of the tenant, under the statute, becomes a question of negligence.”  (Italics in original.)

d.
Note: this is part of the VRLTA, but not part of the Virginia Landlord-Tenant Act, Code of Virginia §55.225.4.  Effective July 1, 2017, all tenancies are covered by the VRLTA except:

i)
Where the landlord is a natural person, an estate, or a legal entity that owns no more than two single-family residential dwelling units in its own name subject to a rental agreement, and
ii)
Where the landlord opts out of the VRLTA by so stating in a rental agreement with a tenant. 

e.
If the VRLTA does not apply, bed bug analysis becomes more complicated, and involves four statutes:

i)
Code of Virginia §55-225.3(A)(1) – landlord must comply with the requirements of applicable building and housing codes materially affecting health and safety.

ii) 
Code of Virginia §55-225.3(A)(2) – landlord must make all repairs and do whatever is necessary to put and keep the premises in a fit and habitable condition.

iii)  
Code of Virginia §55-225.4(A)(1) – tenant must comply with all obligations primarily imposed upon tenants by applicable provisions of building and housing codes materially affecting health and safety.

iv)
Code of Virginia §55-225.4(A)(3) – tenant must keep that part of the dwelling unit and the part of the premises that he occupies free from insects and pests, and promptly notify the landlord of the existence of any insects or pests.

f.
Some counties and independent Cities have adopted Part III of the Virginia Uniform Statewide Building Code (USBC) as the local Property Maintenance Code.  

i).
This portion of the USBC also is called the Virginia Maintenance Code.  It provides rules to enforce the International Property Maintenance Code (IPMC).  The 2012 Virginia Maintenance Code incorporates the 2012 International Property Maintenance Code (IMPC).  This includes Section 309 dealing with pest elimination.




ii) 
SECTION 309 PEST ELIMINATION 

309.1 Infestation.   This section shall apply to the extent that insect and rodent infestation adversely affects a structure. All structures shall be kept free from insect and rodent infestation. All structures in which insects or rodents are found shall be promptly exterminated by approved processes that will not be injurious to human health. After extermination, proper precautions shall be taken to prevent reinfestation. 

309.2 Owner.  The owner of any structure shall be responsible for pest elimination within the structure prior to renting or leasing the structure. 

309.3 Single occupant.  The occupant of a one-family dwelling or of a single-tenant nonresidential structure shall be responsible for pest elimination on the premises. 

309.4 Multiple occupancy.  The owner of a structure containing two or more dwelling units, a multiple occupancy, a rooming house or a nonresidential structure shall be responsible for pest elimination in the public or shared areas of the structure and exterior property. If infestation is caused by failure of an occupant to prevent such infestation in the area occupied, the occupant and owner shall be responsible for pest elimination. 

309.5 Occupant.  The occupant of any structure shall be responsible for the continued rodent and pest-free condition of the structure. 

Exception: Where the infestations are caused by defects in the structure, the owner shall be responsible for pest elimination.

iii)
This provision doesn’t have a private right of action, but could be useful as a standard for the purposes of a tenant’s assertion or other cause of action. 




g.
What does all this mean?

i)
For VRLTA tenancies – tenant is responsible for cost of treatment only in two situations:

a) 
Added cost of treatment or extermination due to the tenant’s unreasonable delay in reporting the existence of any insects or pests.

b) 
Cost of treatment or extermination due to the tenant’s fault in failing to prevent infestation of any insects or pests.

ii) 
For non-VRLTA tenancies – tenant is responsible for cost of treatment only in two situations:

a)
Where the tenant occupies a multi-family dwelling and infestation is caused by the tenant’s failure to prevent infestation in the area the tenant occupies.  Even in this situation, both the occupant and owner shall be responsible for pest elimination.

b) 
Where the tenant occupies a single family dwelling and the infestation has not been caused by defects in the structure.

h.
For public housing tenancies and PHA-administered project-based Section 8 tenancies, see HUD Notice PIH-2012-17 – 
https://www.hud.gov/sites/documents/PIH2012-17.PDF
i)
Following a report of bed bugs, inspection should occur within three calendar days.

ii)
If bed bug infestation is found, treatment should begin within five days.

iii) 
Public housing authority, or project-based Section 8 owner, may not charge a resident for bedbug treatment.

i.
For HUD multi-family tenancies (including privately-owned, project-based Section 8 tenancies), see HUD Notice H-2012-17 – http://irem.org/file%20library/iremprivate/publicpolicy/1205hsgn.pdf
i)
Landlord requests for tenants to pay the costs of treatment must be in accordance with the provision for tenant payment of damages or non-compliance as required in the Family Model Lease (HUD-90105A) - http://www.radresource.net/doc_out.cfm?id=90105a
ii)
¶11 of the Family Model Lease requires tenant to pay for damages caused by carelessness, misuse, or neglect on the part of the tenant, family or visitors.

j.
For Section 8 (Housing Choice) Vouchers, see HUD Notice PIH-2012-17 – https://www.hud.gov/sites/documents/PIH2012-17.PDF (The notice “may be of interest to … owner/agents providing assisted housing through the Housing Choice Voucher (HCV) Program.”)

i) 
No clear guidance in HUD memos.
ii)
But consider lease, HAP guidelines, HQS guidelines, and other pressure points.
iii)
Lease – ambiguity construed against (landlord, as) drafter – Part C of a standard HAP (“Tenancy Addendum”) under “Family Payment to Owner” says that LL can’t charge additional tenant any amounts for rent in addition to rent to owner – rent to owner includes all housing services, maintenance, utilities, and appliances to be provided and paid by the owner in accordance with the lease.
iv)
HAP Tenancy Addendum (HUD-52641)

a) 
“. . . [T]he lease includes the tenancy addendum.” (2a)

b) 
“The tenant shall have the right to enforce the tenancy addendum against the owner.  If there is any conflict between the tenancy addendum and any other provisions of the lease, the language of the tenancy addendum shall control.” (2b)

c)
“The owner must maintain the unit and premises in accordance with the HQS.” (7a1)         

k.
HQS (Housing Quality Standards)

i)
“The dwelling unit and its equipment must be free of vermin and rodent infestation.” 24 C.F.R.  §982.401(m) (2)

ii)
“The owner must maintain the unit in accordance with HQS.” 24 C.F.R. §982.404(a)(1)

iii)
“Family obligation[s]” set forth re HQS breaches don’t seem to include bedbug infestation.  See 24 C.F.R. §982.404(b)

iv)
See also, Inspection Checklist (HUD-52580) – for Housing Quality Standards – Item 8.3 (“Evidence of Infestation”)




l.
To sue or be sued?

i)
Pursuant to Code of Virginia §§55-225.02 & 55-248.4, “rent” means all money, other than a security deposit, owed or paid to the landlord under the rental agreement.  This means a landlord’s charge for pest extermination is considered “rent.”

ii)
More practical – but more risky – solution is to respond in writing to the charge, deny owing the charge, and say that no future payments may be applied to the charge.  However, if landlord files unlawful detainer for rent and possession and wins, tenant will have to post an appeal pursuant to Code of Virginia §16.1-107.

iii) 
Less practical – but less risky – solution is to pay the charge under protest and to file a Warrant in Debt to recover the disputed amount.
iv)
Best solution may be to respond in writing to the charge, deny owing the charge, claim that the charge violates the lease, and file a Tenant’s Assertion (paying the next month’s rent into court) and get a court ruling on the validity of the charge.

4.
LL non-compliance as defense to non-payment of rent case: §§55-248.25, 55-248.48

a.
In action for possession due to non-payment of rent, tenant may assert as a defense a condition which constitutes material non-compliance with lease by landlord, provided:

i)
Prior to landlord’s action, landlord was served written notice by tenant or notified by a violation or condemnation notice, and landlord failed to remedy after reasonable opportunity.  (Rebuttable presumption that more than 30 days is unreasonable.)

ii)
Tenant, if in possession, has paid into court the amount of rent found by the court to be due and unpaid.

b.
Landlord may answer defense by showing conditions do not exist, conditions have been remedied, conditions have been caused by tenant, or tenant unreasonably refused entry to permit correction of conditions.

c.
Court may order as follows:

i)
Rent set-off.
ii)
Terminate lease.
iii)
Refer matter to proper state or municipal agency for investigation & report, and grant continuance of action.  When continuance granted, tenant shall pay future rent into court during period of continuance.

d.
If tenant raised defense in bad faith, court may impose on the tenant the landlord’s costs, attorney’s fees, and costs of repair.


C.
Tenant’s Assertion 

1. 
Action filed in General District Court which affirmatively alleges there are conditions which constitute a material non-compliance with the lease or the law, or which, if not immediately corrected, may result in a threat to health or safety.

2. 
Some court clerks will not allow the Tenant’s Assertion to be filed without also filing a copy of the notice provided to the landlord.

3.
Landlord’s defenses: the alleged condition does not exist or has been remedied, condition was caused by tenant or someone under the tenant’s control, the tenant has unreasonably refuses landlord access to make repairs.

4.
Trial must be held within 15 days of the date of service, except an earlier hearing may be had where emergency conditions are alleged to exist, such as failure of heat in winter, lack of adequate sewage facilities or any other condition which constitutes an immediate threat to health or safety.
5.
Tenant cannot take any other action under the VRLTA with regard to this breach.

6.
Get local building inspector’s office, fire marshal’s office and/or health department involved early and often, and subpoena them and their records to trial.

7.
Use dramatic photographs as evidence.

8.
File the case before the landlord files a Summons for Unlawful Detainer.

9.
Don’t let the restrictions on the severity of actionable conditions intimidate you.

10.
Carefully review the statutory conditions and defenses with your client.

11.
No rent withholding in Virginia.  No repair & deduct in Virginia.  Tenant cannot 
just move out without written notice.

12.
See, ¶ IV(C) infra, for filing, service and trial practice consideration.
IV.
Security Deposits


A.
Inspection of dwelling unit at move-in: §§55-225.6, 55-248.11:1
1.
Within five days after the tenant moves into the property, landlord must give tenant a written report listing all damages existing at the time the tenant moves in.  The tenant must submit any changes, in writing, within five days, otherwise, it is deemed correct.
2.
Landlord also may allow tenant to prepare a written report listing all damages existing at the time the tenant moves in.  In this case, the landlord must submit any changes, in writing, within five days, otherwise, it is deemed correct.
3.
In addition, parties may prepare the written report together, with both parties signing and keeping a copy, in which case it is deemed correct.
B.
Limitation on security deposits; move out inspection: §§55-248.15:1, 55-248.48
1.
Limited to two months’ rent.

2.
May be applied solely to rent, reasonable late fees set forth in lease, damages beyond reasonable wear & tear, other damages or charges provided in the lease.

3.
Landlord has 45 days after move out to refund security deposit and/or itemized list of deductions, damages & charges.

4.
Landlord may deduct from security deposit during course of tenancy with notice within 30 days of determination of deduction.
5.
If damages exceed amount of security deposit and require third party contractor, landlord shall give written notice of that fact within the 45 day period, and shall have an additional 15 days to provide itemized list of deductions, damages & charges.

6.
This section does not preclude landlord or tenant from recovering other damages to which they may be entitled under this chapter.

7.
Holder of the landlord’s interest in the premises at the time of termination of tenancy, regardless of how acquired or transferred, is bound by this section and required to return any security deposit received by original landlord.  See also, Code of Virginia §55-507.
8.
Landlord shall maintain and itemize records for each tenant of all deductions.

9.
Upon request by landlord to a tenant to vacate, or within 5 days after receipt of tenant’s intent to vacate, landlord shall make reasonable efforts to advise tenant of tenant’s right to be present at move out inspection.

10.
If tenant desires to be present at move out inspection, tenant shall advise landlord in writing, and landlord shall notify tenant of date & time of inspection, which must be within 72 hours of delivery of possession.  Upon completion of such inspection, landlord shall furnish tenant an itemized list of damages known to exist at inspection.

11.
If landlord willfully fails to comply with section, court shall order return of security deposit, interest, actual damages and attorney’s fee, minus a credit for unpaid rent.

12.
See, Hughes v. Bransfield, 84 Va.Cir. 214 (Fairfax Co. – 1/11/12) – landlord’s demurrer overruled because tenant stated a claim for return of security deposit.

C.
Warrant in Debt

1.
May be filed by tenant in General District Court to establish a money judgment.  Jurisdictional limit in Regular Division (where attorneys are allowed) is $25,000.   Jurisdictional limit in Small Claims Division (where attorneys are not allowed) is $5,000.  

2.
Venue is where rental property was located or where Defendant-Landlord resides.  See, Code of Virginia §8.01-262.
3.
Filing fee is $44, plus $12 service fee for each Defendant.  If Plaintiff wins, judgment will include filing & service fees.  If Plaintiff cannot afford the filing and service fees, Petition for Proceeding in Civil Case without Payment of Fees or Costs (Form CC-1414) may be filed.

4.
Plaintiff must have the complete name and address of Defendant.  The address must be a physical address, not a mailing address such as a post office box.  The name of the Defendant must be correct.  Sometimes, a business or person will use an “assumed or fictitious” name.  The Circuit Court Clerk has a list of these names.  If suing a corporation, LLC, etc., the registered agent must be served.  The name and address of the registered agent may be obtained from the State Corporation Commission at (804) 371-9733.
5. 
Warrant in Debt must be served at least five days before the court hearing.  Plaintiff always should mail a copy to the Defendant at least ten days before the court hearing, and file with the court a Certificate of Mailing (Form DC-413) on or before the first hearing date.  
6.
At the first hearing, if the case is contested it will be set for a later trial.  On motion of either party or the judge sua sponte, pleadings (i.e., a Bill of Particulars and a Grounds of Defense) may be ordered.  See, Rules of the Supreme Court of Virginia, Rule 7B:2.
7.
Prior to trial, witnesses may be subpoenaed with a Request for Witness Subpoena (Form DC-325).  Plaintiff needs the full name and current physical address (not a Post Office box) for each witness.  Witness Subpoena must be served at least ten days before the trial date.
8.
Prior to trial, documents may be subpoenaed a Subpoena duces tecum. (Form DC-336).  Plaintiff needs the full name and current physical address (not a Post Office box) of the person who has the documents.  Subpoena duces tecum must be served at least fifteen days before the trial date.
9.
Move in and move out inspection reports should form the basis of the case.  Items on both lists are not tenant’s fault and cannot be used as a reason for a deduction from the security deposit.  Items not on the move in inspection, but on the move out inspection, are a reason for a deduction from the security deposit only if the damage is beyond ordinary wear & tear and ordinary depreciation.
10.
Assuming that damages are beyond ordinary wear & tear and ordinary depreciation, the landlord is not entitled to get replacement value, but rather, to the value of the damaged item minus depreciation.  To determine the useful life of residential rental property, see, IRS Publication 527 - Residential Rental Property - https://www.irs.gov/pub/irs-pdf/p527.pdf
11.
When the landlord itemizes deductions from the security deposit and returns any remaining amount to the tenant, he is signaling to the tenant that both parties’ responsibilities under the rental agreement have been satisfied.  See, Cincinnati Insurance Company v. Farrington, 81 Va.Cir. 345 (City of Charlottesville – 11/16/10).
12.
Landlord’s compliance with move in inspection, Code of Virginia §§55-225.6 and 55-248.11:1, and move out inspection, Code of Virginia §§55-248.15:1, 55-248.48, should be a pre-condition to retention of any portion of the security deposit for alleged damages.  See, Garcia v. Thong, 119 N.M. 704, 895 P.2d 226 (1995).
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